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Lorna Walker, Esq.
President, CLLA
Lorna Walker, the principal of
Sweet & Walker, has practiced law
in the San Francisco Bay Area for
more than 25 years with a focus
on commercial collection and
contract litigation, and judgment
enforcement. She has handled a
variety of matters including breach
of contract, commercial code
transactions, fraudulent transfer
actions, alter-ego claims,
successor-in-interest actions, and
some bankruptcy matters.
Ms. Walker has a high success
rate in both her trials and appellate
matters.
Ms. Walker is a frequent speaker
on creditor’s rights topics. She has
presented to various trade groups
and has spoken about foreign
judgment enforcement, credit
applications, complex litigation
issues, and personal guarantees.
Ms. Walker has served on the
CLLA Board of Governors as
Attorney Board Member and the
Creditor’s Rights Section
Representative. She is the past
Chair of the CLLA Marketing
Committee, and previously served
as Chair of the Creditor’s Rights
Section, Chair of the Western
Region, Chair and Vice Chair of
the National Education Committee,
Treasurer and Vice Chair of the
Creditor’s Rights Section, Chair
and Co-Chair of the education
committee for the Creditor’s Rights
Section, and Chair of the National
Nominating Committee. She also
has served on the Board of the
Fund for Public Education and on
the Board for the CLLA Western
Region.

www.sweetwalker.com
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October 28 - 31, 2018
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CLLA Eastern Region Conference

November 7 – 9, 2018
Atlantic City, New Jersey

CLLA National Conference

May 2 - 5, 2019
Orlando, Florida

A

s many of you know, I was sworn in as
President in June 2018, and am honored to
serve as the third “madam” president in our
esteemed 123 year history. As I start my term
as President, I am excited with the direction
that the League is heading and I applaud the
efforts that our members are taking to advance
our goals.
At our National Convention, many of the
volunteers from the various regions, sections,
and committees stayed to attend the planning
session in order to create a work plan for this
next year. At the conclusion of this session,
each group walked away with five goals for the
year and they are now taking steps to
implement those goals. For example, in an
effort to increase membership, the bankruptcy
section (chaired by Ron Peterson) and the
NCBJ committee (co-chaired by Jay Welford
and Judith Fitzgerald) invited forty young
bankruptcy attorneys to the annual NCBJ
King Award luncheon and offered them a
one-year CLLA membership in exchange for
attending the luncheon. As a result, several
young attorneys have already joined our
League and we look forward to officially
welcoming them as new members in San
Antonio.

Also, immediately following the National
Convention, the Education Committee
(chaired by Ben Farrow), the Meetings
Committee (chaired by Tim Wan), and the
Southern Region members began preparing for
next year’s National Convention in Orlando.
The Education Committee intends to expand
the range and number of topics for that
convention and is actively seeking program
ideas and speakers. Additionally, the Southern
Region has reached out to local bar
associations and law schools to invite them to
this event and the Southern Region members
are working with Ben Farrow to create
education programs to entice these potential
members to attend the event. Further, the
Meetings Committee has designed a new
convention format to increase both education
and networking opportunities, and to create a
family friendly environment so you can bring
your kids and enjoy Disney World, while still
networking with our members.
We also are moving forward under the
direction of our new management company,
Tollview Management Group. Our new team
(headed up by Phil Lattanzio and Dawn
Federico) has brought fresh insight and new
energy to our organization, and we are already
reaping the benefits. Over the past few
months, we have been busy reviewing our
organizational structure and discussing the
changes needed to bring it into the twenty-first
century. At our board meeting in Chicago, we
approved the suggested changes to streamline
the structure by eliminating, redistricting, or
combining certain committees and districts.
Our committee is now hard at work revising
our Constitution to incorporate the Board’s
vision and we expect to introduce the updated
version at next year’s Convention.
Also in Chicago, our Board of Governors
came up with a business strategy that should
carry us forward over the next few years. We
adopted a value proposition, identified a target
market, and approved an official policy for the
use of our logo. We are now in the process of
implementing this plan, which provides for a

JULY/AUGUST/SEPTEMBER 2018

Commercial Law World is published quarterly

grassroots effort to engage more members at the
local level and market to our target audience.
To launch this effort, the Western Region
held a luncheon for San Francisco attorneys on
October 4, which was hosted by a past King
Award winner, the Honorable Judge Dennis
Montali. Peter Califano, a past President,
graciously agreed to host the event at his law
firm, Cooper, White & Cooper. The Board
expects that all regions will hold similar local
meetings over the next year to help strengthen
and expand our organization beyond our
national conventions.
In addition to the organizational changes, we
are moving forward to solidify our relationship
with the International Association of Commercial
Collectors. At the National Convention, both
organizations met to confirm the Memorandum
of Understanding and the leaders intend to meet
again in the next several months to discuss
additional ways to enhance our relationship.
Finally, we are updating the certification
program to make sure that it remains the elite
program in the industry. The members of both
the Certification and Strategic Action Alliance
Committee are currently working together to
finalize the updates by September 30, 2018 so
the renewals can be sent out in advance of the
new renewal deadline of December 31, 2018.
Also, we have retained a new third party auditor
who will enforce our objective standards and
ensure that our members meet the compliance
requirements.
In conclusion, I want to express my sincere
gratitude to all those who continue to support
our League and volunteer their time to make this
League the best creditor’s rights organization.
This dedication and hard work is our greatest
strength and is what makes us unique. We truly
are a nationwide legal network and, without all
of you, we would not be able to continue our
work. Thank you to all our volunteers and loyal
members and I look forward to working with you
to make this a fabulous year! 

Lorna Walker
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CLLA Around Town

The Eastern Region Conference

November 7 - 9, 2018
Join the CLLA in Atlantic City for a conference full of
opportunity to enhance the value of Creditors’ Rights
Attorneys, Commercial Collection Agencies, Law Lists
and Bankruptcy Attorneys.
Take advantage of the chance to network with
colleagues for stimulating, in-depth discussions and
attend exclusive education events that will address
issues that speak to the current state of our industry.
You do not want to miss the excitement, learning
opportunities and fun coming to Atlantic City!
Visit CLLA.org/Events for complete event information.

New Members
UNITED STATES

PALAU

• Kyle Hallstrom

LOUISIANA
Opelousas
• W Simmons Sandoz

CALIFORNIA
Rancho Santa Margarita

MAINE
Portland

ARIZONA
Phoenix

The Hallstrom Law Firm, PLLC

• River Gaba

Gaba Law Corporation

FLORIDA
Stuart
• Will Dodd

Royal Mercantile Trust Corporation
of America

GEORGIA
Peachtree Corners

• Bret Thrasher

Thompson O’Brien Kemp & Nasuti

ILLINOIS
Chicago
• Michael Kirkland

Konrad Kirkland & Wynne LLC

Naperville
• Nina Cunningham

Illinois Collections Inc

Sandoz Law Offices

• Nathaniel Hull

Verrill Dana, LLP

MASSACHUSETTS
Boston

• David Mawhinney
K&L Gates LLP

NEW YORK
New York

• Daniel Forman

Willkie Farr & Gallagher LLP

Valley Cottage
• Gwendolyn Jackson

Law Offices of Gwendolyn Jackson

PENNSYLVANIA
Pittsburgh

• Matthew Burne

Tucker Arensberg, P.C.

TEXAS
Dallas

RICHMOND

• Nisha Patel

• John Myers

Samuel I. White, P.C.

Houston
• Erren Chen

SOUTH CHINA

• Junior Kison

• Doney Lam

Caine & Weiner

Harrell Pailet & Associates, P.C.
River Oaks Company LLC

GUANGZHOU

Normal University

Richardson
• Keith Burkett

Hillcrest Davidson and
Associates

VIRGINIA
Roanoke
• James Cooper

Shenandoah Legal Group, P.C.

		

Renew Your CLLA Membership!
Donʼt miss out on valuable CLLA
Member benefits, including
exclusive rates for CLLA events!
Contact us at info@clla.org

IOWA
Cedar Rapids
• Noelle Murray

Bertroche & Murray, PL
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League Views

Heard
Overheard

Phil Lattanzio

Executive Vice President, CLLA

VIEWPOINT

A MESSAGE FROM THE EVP
As a former Credit Manager, the Commercial
Law League of America has always been near
and dear to my heart; and, after almost 20
years in the Association world, I am thrilled to
be able to bring these two elements of my
experience together as the Executive
Vice-President of the CLLA.
Over the next year, we will be looking at every
aspect of the CLLA to increase revenues and
decrease expenses. We will look at ways to
grow membership and to attract the next
generation of members as well as at being
more efficient and at providing additional
benefits to set us apart from competing
organizations. We have begun by working on
an upgrade to the database and the website.
My team and I look forward to working with all
the Sections, Regions and Committees to take
the Commercial Law League of America to the
next level. We can already see the potential
this organization has to grow and prosper and
I look forward to sharing the progress we make
with you, the members.

Phil Lattanzio

Phil Lattanzio
Executive Vice President
CLLA

Wanda Borges

CHAIR
Commercial Law World

It is my pleasure to assume the chairmanship of the
Commercial Law World.
As I browsed through some old copies of the “Commercial Law Bulletin” I was
reminded that Leonard Salter, one of our esteemed members and Chair of the
Editorial Board, used to write a column called “Heard and Overheard”. So, I have
decided to revive that column.
What I hear from my fellow members is that there seems to be new life being
breathed into the CLLA, making our membership more vital and worthwhile.
Outreach has been and continues to be made to other organizations to bring
educational programs to their members, and invite them to our conferences.
Our new management association, Tollview Management Group, is energizing
the CLLA leadership into tackling some existing issues and moving the League
forward progressively. The Board of Associate Editors has been tasked with
compiling a 3rd Volume to the “History of the Commercial Law League of
America”. The current plan is that this will encompass the years from 1995 through
2015.
I invite all members to search their archives and send photos and articles to the
league office for this endeavor. In particular, I will be reaching out to the past
presidents and hopefully obtain copies of each of their President’s Speeches from
our annual banquets.
Moving into the future, it is often fun to look at the past. The article which
follows is from a 1930 edition of the Commercial Law Journal.

Wanda Borges
Wanda Borges, Esq.
Chair, Commercial Law World
Principle Member of Borges and Associates, LLC
Wanda Borges has concentrated her practice of law in the field of commercial litigation,
corporate creditors' rights and bankruptcy for an excess of 35 years.
wborges@borgeslawllc.com
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Historical Interest

Where it all started…
Commercial Law World has
a long history of bringing
important and timely
information to its readers.
In this section we take a
look back at the early years
of CLLA. The following
article, How to Sue in Cuba,
was first published in 1930
and offers a unique
perspective on this time in
our history. Enjoy this
CLLA blast from the past!
Let us know what you think!
Email us at editor@clla.org.
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Inside the cover of the Commercial Law League Journal. Notice the antique details
that were a standard of that time.
CLLA.ORG
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Historical Interest

This is the 144th page of the Commerical Law League Journal. Notice the antique details
that were a standard of that time.
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PIERCING,
REVERSE PIERCING
(INSIDE AND OUTSIDE)

Gerald V. Niesar, Esq.

Niesar & Vestal LLP

Mr. Niesar represents emerging
companies in high technology, service,
manufacturing, distribution, and retail.
His expertise is in entity structuring,
securities law and reorganizations, both
statutory and non-bankruptcy.
www.nvlawllp.com
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M

ost creditors and creditors’ rights attorneys have
heard the phrase “Piercing the Corporate Veil”.
Reverse piercing, on the other hand, is rare. The
California Appellate Court, in Curci Investments, LLC v.
Baldwin, 14 Cal. App. 5th 214 (4th Dist. August 10, 2017)
(“Curci Investments”) held that, in the context of a
limited liability company, the creditor of the Member may,
in appropriate circumstance “reverse pierce” the LLC as a
way to obtain assets to satisfy his claim against the
Member. In reaching this result, the Curci Investments
court distinguished an earlier California case, Postal
Instant Press, Inc., v. Kaswa Corp., 162 Cal. App. 4th 1510
(4th Dist. 2008)(“Postal Instant Press”), which held that, in
California, “a third party creditor may not pierce the
corporate veil to reach corporate assets to satisfy a
shareholder’s personal liability.”

The Facts of the
Curci Investments Case:
Curci had been chasing Baldwin for several years on a
judgment obtained in 2012 for $7.2 million. Baldwin hid
all his money and assets in an LLC called JPB Investments,
LLC (“JPBI”), owned by Baldwin (99%) and his wife (1%),
of which Baldwin was the sole manager. Between 2006
and 2012 JPBI had distributed at least $178 million to
Baldwin and his wife, but not a single cent had been
distributed after the date of the judgment. $42.6 million
was owed by various Baldwin family members to JPBI
with payment due in 2014. Curci obtained a charging
order to receive those payments but prior thereto, Baldwin
extended the due dates of those notes to 2020 with no
consideration being paid for the extensions.
At that point, Curci moved to add JPBI as a judgment
debtor based on the outside reverse veil piercing doctrine.

I. Traditional Piercing the Veil of
a Corporation.
Piercing the veil of a corporation (or LLC) is alternately
referred to as the “alter ego” doctrine. While some states
still maintain a list of factors needed to determine if a
corporate shield should be pierced, California has
adopted a two-step analysis most recently and
comprehensively analyzed in Sonora Diamond Corp. v.
Superior Court, 83 Cal. App. 4th 523 (5th Dist. 2000).
The two steps consist of demonstrating: (1) there is a

unity of interest and ownership between the corporation
and its owners such that separate personalities of the two
do not in reality exist; and (2) an inequitable result would
ensue if the wrongful acts (e.g., non-payment of a debt)
were treated as acts of the corporation alone. Generally,
courts no longer look to see if meetings are held, officers
were appointed, or whether there was at some time
adequate capitalization, etc.

2. Reverse Piercing.
Reverse piercing, as the name implies, goes the other
way. It is used to show that an asset of the corporation
may actually be the asset of a corporate insider (“inside
reverse piercing”), or that the assets of the corporation
may be reached to satisfy an obligation of a shareholder to
the shareholder’s creditor (“outside reverse piercing”).
Examination of inside reverse piercing is not within the
scope of this article.

If that shareholder holds a controlling
interest in a corporation, and is
using the corporation as his bank
account, …can the creditor seek
to have its judgment against the
shareholder expanded to add the
corporation as an additional debtor?
Application of the outside reverse piercing doctrine
starts with an analysis of the shareholder’s obligation that
is being ignored, avoided, dodged, shunned, etc. If that
shareholder holds a controlling interest in a corporation,
and is using the corporation as his bank account, keeping
all of his assets in the corporation and out of the reach of
his creditor(s), can the creditor seek to have its judgment
against the shareholder expanded to add the corporation
as an additional debtor? California Code of Civil
Procedure Section 187 permits expansion of the judgment
in normal piercing/alter ego cases but, under Postal
Instant Press, reverse piercing is not recognized.
In Postal Instant Press, a corporation was the entity
sought to be held liable on a shareholder’s debt. Four
principles discourage reverse piercing in corporations:

CLLA.ORG
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first, other shareholders’ rights would be prejudiced if
corporate assets are, in effect, distributed to one
shareholder; second, corporate creditors would be
prejudiced; third, the shareholder’s creditor can seek an
order having the stock transferred to the creditor making it
a full shareholder in the corporation, including voting
rights; and, fourth, legal remedies, such as conversion,
voidable transfer, aiding and abetting, etc., are available to
remedy all but the most unusual abuses of the corporation.
While in an LLC context, that third factor is not
available, the first, second and fourth factors, militate
against reverse piercing in the LLC situation as much as
they would in the corporate context.
Finding that Baldwin used the LLC as his personal
bank account and the charging order was ineffective, the
Court determined that the Postal Instant Press case was
inapplicable where the entity is an LLC and not a
corporation. The Curci Investments opinion specifically
rejected the notion that the LLC Member’s creditor was
bound by the LLC Act’s mandate that the exclusive
remedy of a creditor claim against a Member is a charging
order, citing Corporations Code Section 17705.03. The
opinion notes that the statute provides that the charging
order is the exclusive remedy available to a creditor to
“satisfy the judgment from the judgment debtor’s transferable
interest.” (Emphasis in original.) “Reverse piercing is a
means of reaching the LLC’s assets, not the debtor’s
transferable interest in the LLC”. Curci Investments noted
that the Commentary to Section 503 of the Revised
Uniform Limited Liability Company Act (“RULLCA”)
states that the charging order provisions are “not intended
to prevent a court from effecting a ‘reverse pierce’ where
appropriate.”

3. What About the Internal 		
Affairs Doctrine?
JPBI is a Delaware limited liability company. There is
only one reference to that in the entire opinion. Nevertheless,
it is appropriate to look at and compare the relevant
sections of the California and Delaware LLC Acts.
California, Corporations Code Section 17705.03:

(b) To the extent necessary to effectuate the collection
of distributions pursuant to a charging order in effect
under subdivision (a), the court may do any of the
following:
(1) ….
(2) ….
(3) Upon a showing that distributions under a 		
charging order will not pay the judgment debt within
a reasonable time, foreclose the lien and order the
sale of the transferable interest. The purchaser
at the foreclosure sale obtains only the transferable
interest, does not thereby become a member, and is
subject to section 17705.02.
(c) ….
(d) ….
(e) ….
(f) This section provides the exclusive remedy by which a
person seeking to enforce a judgment against a member or
transferee may, in the capacity of judgment creditor, satisfy
the judgment from the judgment debtor’s transferable
interest.
Delaware Limited Liability Company Act, Section 18-703:
(a) On application by a judgment creditor of a member or
of a member’s assignee, a court having jurisdiction may
charge the limited liability company interest of the
judgment debtor to satisfy the judgment. ….
(b) ….
(c) ….
(d) The entry of a charging order is the exclusive remedy
by which a judgment creditor of a member or a member’s
assignee may satisfy a judgment out of the judgment
debtor’s limited liability company interest and attachment,
garnishment, foreclosure or other legal or equitable
remedies are not available to the judgment creditor,
whether the limited liability company has 1 member or
more than 1 member.
(e) No creditor of a member or of a member’s assignee
shall have any right to obtain possession of, or otherwise
exercise legal or equitable remedies with respect to, the
property of the limited liability company.
(f) ….

(a) On application by a judgment creditor of a member
or transferee, a court may enter a charging order against
the transferable interest of the judgment debtor for the
unsatisfied amount of the judgment. ….

12 COMMERCIAL LAW WORLD
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So, Which Law Should Apply?
With respect to limited liability companies, California
addresses the internal affairs doctrine in Section
17708.01(a) in a somewhat circular statement:
“(a) The law of the state or other jurisdiction under which a
foreign limited liability company is formed governs all of
the following:
		(1) The organization of the limited liability company,
its internal affairs, and the authority of its members and
managers.
		(2) The liability of a member as member and a manager
as manager for the debts, obligations, or other liabilities
of the limited liability company.
(b) ….
(c) ….”
The circularity is the reference in (a)(1) to “the internal
affairs”. The U.S. Supreme Court provided a good statement
of the internal affairs doctrine in Edgar v. MITE Corp., 457
U.S. 624 (1982) at page 645: “the internal affairs doctrine is a
conflict of laws principle which recognizes that one State
should have authority to regulate a corporation’s internal
affairs―matters peculiar to the relationships among or
between the corporation and its current officers, directors,
and shareholders―because otherwise a corporation could be
faced with conflicting demands.”

The charging order is often
described as being based upon the
“pick your partner” rule.
The charging order is often described as being based upon
the “pick your partner” rule. Thus, a creditor of a partner
could not take over the interest of the partner in satisfaction
of his claim against the partner, and thereby become a
partner in the partnership against the will of the other
partners. As such, the essence of the charging order
procedure is to ensure the other partners that they cannot
be forced to have a partner they did not voluntarily choose.
And the natural result of that underlying principle is that the
charging order procedure deals with one of the most
fundamental internal matters of any entity―who are my
partners?

creditors are not internal matters and should be governed by
the law of the entity’s principal place of business, or where the
debtor-creditor relationship was established. However, the
important word in that sentence is “its”; i.e., the external law
governs the rights of a creditor of the entity. But a charging
order does not deal with the rights of an entity creditor, and
certainly reverse piercing does not deal with the rights of an
entity creditor unless and until the judgment against a
member is expanded to be a judgment against the entity as
well. That latter can only happen in the case of a Delaware
entity if one ignores the provisions in Section 18-703(e) by
which a creditor of a member is prohibited from exercising
any legal or equitable remedy with respect to the property of
the limited liability company.

Nevertheless, unless Curci
Investments is overturned by another
appellate court or the California
Supreme Court, it establishes the law
in California that reverse piercing
“in an appropriate case” may be
pursued where the debt at issue is
that of a Member in a limited liability
company.
It should be noted that the Curci Investments opinion only
directed the matter back to the trial court to determine
whether, under its particular set of facts, reverse piercing is
appropriate. Nevertheless, unless Curci Investments is
overturned by another appellate court or the California
Supreme Court, it establishes the law in California that
reverse piercing “in an appropriate case” may be pursued
where the debt at issue is that of a Member in a limited
liability company. It further stands for the proposition that
the issue of reverse piercing in the context of a limited
liability company is not a matter subject to the internal affairs
doctrine whereby the Court will look to the law of the state of
formation to determine whether it is permissible. 

A countervailing argument could be founded on the
principle that matters concerning an entity’s obligations to its
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Nuances to Enforcement
of Personal Guaranties
Robert Ash

Allen, Maxwell & Silver, Inc.
Robert has over 20 years’ experience in
Accounts Receivable Management,
Consumer Collections and Commercial
Debt Collections. As a member of the
Commercial Law League of America
(CLLA) and active participation within the
CLLA’s Eastern Regional Committee,
Robert has developed and cultivated close
associations with a network of collection
attorneys throughout the country, ensuring
AMS’ clients have the best representation
to meet their legal needs.
www.amscollections.com
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t is always an honor and privilege to be asked to
participate in an educational seminar, either as a
panelist or moderator. Frankly, being able to contribute
in some constructive way to such important educational
seminars is something with which I’d like to see more
members participate. Whether or not great minds
actually think alike (or not), we can each learn from each
other and contribute to the ongoing education which is
necessary in our highly demanding businesses and
industry.
Commercial collection agencies, forwarders and
attorneys all have their share of dealings with the
proverbial personal guarantor, so it makes great and
obvious sense to explore the variables that often fluctuate
throughout our numerous jurisdictions as well as the
consistencies. There is not nearly enough space in this
article or in this entire issue for that matter to cover them
all, regardless of the topic. And as a forwarder, I am not
even remotely close to being as qualified as our attorneys
that spoke on our esteemed panel at the recent CLLA/
IACC Joint Conference, to provide such advices.
However, I will comfortably speak for our attorneys when
I say that all of us on the panel certainly hope and trust
that you gained some additional knowledge on this
fundamental topic, some of which I am sharing in this
article.

14 COMMERCIAL LAW WORLD

So, What Are Some of
Requirements for a Personal
Guarantee to be Valid and Hold
Up in Court?
As Attorney Patrick Kilburn of Lloyd McDaniel, PLC
points out, “A ‘guarantee’ is defined as a ‘promise’ to
answer for the payment of some debt, or the performance
of some duty, in case of the failure of another who is liable
in the first instance." As the name implies, a ‘personal
guarantee’ is a guarantee, the distinction being that a
personal guarantee is executed by a person acting in his or
her individual capacity.
One would think this definition should make collection
and recovery, especially when the business has ceased
operations or filed for bankruptcy, much easier, right?
Of course not! However, this does provide us with
another entity or defendant to pursue, providing the
personal guaranty is legal and binding. Our panelists
elaborated on this by discussing what creates a binding
guarantee: “A promise to be the surety for the
performance of a contractual obligation, made to the
obligee, is binding if (a) the promise is in writing and
signed by the promisor and recites a purported
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consideration; or (b) the promise is made binding by
statute; or (c) the promisor should reasonably expect the
promise to induce action or forbearance of a substantial
character on the part of the promisee or a third person,
and the promise does induce such action or forbearance.”
This is where the “variables” come in to play, as well as
the interpretation of these laws in the guarantor’s
jurisdiction. It seems to me though that if our clients, the
creditors, tend to follow these guidelines, then the vast
majority of the time, the personal guaranty will be
substantiated and hold up in court, but not always so.
If this were the case, then having a personal guarantor
would make collection and recovery much easier, right?
Don’t we all wish, but this depends on so many factors.
Despite the fact that having a valid, legal and binding
personal guaranty does provide another avenue of pursuit
and possibility of recovery, (sometimes, the only hope of
any restitution), there is never a guaranty of recovery even
with a judgment. Does the guarantor have an attachable
asset, such as real estate, and does that jurisdiction have a
homestead exemption? Is the guarantor at all concerned
about his credit being affected, or is the guarantor already
shot and in poor shape? Is the guarantor at an age where
having good credit doesn’t mean as much anymore because
he or she is ready to retire?
Far more often than not, this is beyond frustrating to
clients and to a major extent, understandably so. How
does your client react when discussing whether or not to
sue the personal guarantor because of the guarantor’s
situation and perhaps the client’s not so clear-cut personal
guaranty language? Do you hear something like,
“Whaddya mean the guy can’t pay if we sue him, and the
personal guaranty may not be recognized by a judge?
HE SIGNED A CONTRACT personally guaranteeing the
debt!” And after that, “Whaddya mean we can’t get
collection costs, interest, attorney’s fees, the debtor’s first
born and 3rd cousin twice removed? HE SIGNED A
CONTRACT not only personally guaranteeing the debt
but he agreed to all of this!”
Ok, the add-ons are a related subject, but a discussion
for another day. Both Laurie Hudson, of Hudson Law
Offices, New Jersey and Pennsylvania, and Matt Garcia, of
Barnett & Garcia, Texas, elaborated on the ambiguities of
personal guarantees and what is required to prove them
valid. And a fine job they did! One area that is required in
every jurisdiction for a personal guaranty to be anything
but vague, is: “That the personal guarantee be written in
English, have a clear and distinct typeface, lack technical

terminology be clearly worded, and conspicuously
displayed.” And, it must be signed: “Consideration for the
guaranty is supported when the guaranty is signed at the
time of the transaction creating the debt.” Of course, this
does not stop a guarantor from claiming “That’s not my
signature,” so it makes practical sense to have someone
witness the personal guarantor signing the document, as
opposed to having it faxed or mailed in. No one ever
wants to hire incredibly expensive handwriting experts,
and even if each side does, the only guaranty is that each
side’s experts will have separate expert handwriting
conclusions.

The reality of personal guarantees
is we all pretty much prefer to have
them than not at all. Even with what
appears to be an effective and lawfully
signed personal guaranty, there are
often obstacles to overcome and
pitfalls to avoid.
The reality of personal guarantees is we all pretty much
prefer to have them than not at all. Even with what
appears to be an effective and lawfully signed personal
guaranty, there are often obstacles to overcome and pitfalls
to avoid. We can try to educate our clients to alter such
language in their agreements, but this is always their
decision to make regardless of our advices. Most of all,
courts don’t seem to like personal guaranties much, but
then again, neither do we when the guarantors fail to live
up to their obligations.
Courts generally follow the law so when at all possible,
try to make sure the personal guarantor does not sign his/
her names with a title, (although this too is debatable).
Ensure that the legal name of the obligor is correctly
disclosed and that the name and signature are both clear
and unambiguous. Despite the variables in our courts,
as an organization and industry, we should strive to
construct a personal guaranty that will work in all states.
As impossible as that may be, if we don’t do so, who will? 
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Supreme Court
Decides Three
Narrow
Bankruptcy Issues

T

he Supreme Court resolves about eighty cases each
year, ranging from major constitutional issues to
smallish questions of statutory interpretation. The three
bankruptcy cases decided this term fall into the latter
category, answering narrow statutory questions.

Supreme Court Sinks Safe
Harbor
The first case decided was Merit Management Group,
LP v. FTI Consulting. Inc., Case No. 16-784 (2/27/18).
This case asked whether a shareholder of a business could
be protected from a fraudulent transfer action where the
funds passed through a third-party escrow agent which
happened to be a bank. Section 546(e) of the Bankruptcy
Code exempts from recovery “a transfer made by or to (or
for the benefit of) … a financial institution...in connection
with a securities contract....” In this case, the funds to
purchase the stock flowed from the purchaser through
two financial institutions to the stock seller. The
statutory issue was whether the payment was protected
where it flowed through two financial institutions that
were merely intermediaries and did not receive the funds
for their own benefit.
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Writing for a unanimous court, Justice Sotomayor
held that the relevant transfer to consider was the one that
the Trustee sought to avoid. Since neither the buyer nor
the seller was a financial institution, the safe harbor did
not apply. This decision prevents parties from insulating
themselves from potential liability for a fraudulent
transfer by routing the proceeds through a financial
institution which does not have an interest in the
transaction.

How Do You Review a NonStatutory Insider?
Next, the Supreme Court weighed in on the narrow
issue of the proper burden of proof when deciding
whether a transferee was a non-statutory insider under 11
U.S.C. § 101(31). U.S. Bank, N.A. v. Village at Lakeridge,
LLC, No. 15-1509 (3/5/18). In order to achieve a cramdown of a chapter 11 plan, a debtor must obtain the
consent of a least one impaired class of creditors without
counting votes of insiders. The class that accepted the
plan consisted of a claim held by the debtor’s sole owner,
clearly an insider. One of the directors of the insider
creditor (Bartlett) offered to sell the claim to a retired
surgeon (Rabkin) with whom she had a romantic
relationship (more on this later). Rabkin agreed to
purchase the $2.76 million claim for $5,000.00 and
agreed to accept the plan.
The list of defined insiders does not include a person
in a romantic relationship with a director of an insider.
However, the definition of “insider” states that the term
“includes” the defined categories, meaning that the list is
not exhaustive. U.S. Bank, which objected to the plan,
argued that the romantic doctor was a non-statutory
insider. The Bankruptcy Court found that the doctor was
not an insider because he purchased the claim as a
speculative investment after conducting due diligence.
The Ninth Circuit affirmed applying a test that looked at
(1) the closeness of the relationship and (2) whether the
transaction was negotiated at less than arms-length. The
Circuit found that the Bankruptcy Court’s determination
that the transaction was negotiated at arms-length was
not clearly erroneous and affirmed.
The Supreme Court accepted the case, not on the
question of the correct legal test to apply, but whether the
Court of Appeals had applied the proper standard of
review. Factual determinations must be upheld unless
they are clearly erroneous while legal conclusions are
reviewed on a de novo basis.
Justice Kagan, again writing for a unanimous court,
found that it took a three step process to answer the
question. The first step was purely legal, to determine the
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appropriate legal test to apply. The second step was
purely factual, to determine the “basic” or “historical”
facts relevant to the legal test. The final step was to
apply the historical facts to the legal test. If factual
issues predominated, the final step would be reviewed on
the clear error standard, while de novo review would
apply if legal issues dominated.
The Supreme Court denied cert on whether the
Ninth Circuit applied the right legal test, which was the
more interesting question. While applying the historic
facts to the legal test is a mixed question of law and fact,
it ultimately depends on its component parts—the legal
test and the facts. Since the legal test was not at issue,
what remained was the Bankruptcy Court’s fact-finding
which is reviewed for clear error.
The Ninth Circuit’s clear error review may have been
assisted by the following testimony from Bartlett, the
party offering the claim for sale:
Q: Okay. I think the term has been a romantic
relationship—you have a romantic relationship?
A: I guess.
Q. Why do you say I guess?
A. Well, no—yes.
Justice Kagan observed that “One hopes Rabkin was
not listening.”
It is not clear why the Supreme Court accepted this
case and this question since the answer was rather
obvious. Justice Sotomayor, joined by Justices Kennedy,
Thomas and Gorsuch, had the same concern. Justice
Sotomayor said that “if that test is not the right one, our
holding regarding the standard of review may be for
naught.” Because the Court did not accept the legal
standard question, Justice Sotomayor did not provide an
answer either. However, she did suggest that the lower
courts might want to spend some time thinking about
what the legal test should be. Justice Kennedy, in his
own concurrence, went further. He said, “The Court’s
holding should not be read as indicating that the nonstatutory insider test as formulated by the Court of
Appeals is the proper or complete standard to use in
determining insider status.” He also suggested that the
Bankruptcy Judge may have erred in concluding that the
transaction was made on an arms-length basis since the
claim was not shopped to other parties.
Thus, what we have is a rather unnecessary
explication of how to decide mixed questions of law and
fact combined with a statement by four Justices
encouraging the lower courts to look for a different
standard than the one articulated by the Ninth Circuit.
As a result, this opinion is more interesting for what it
didn’t decide than for what it did.

Supreme Court Says Get It in
Writing
Finally, in Lamar, Archer & Cofrin v. Appling, No.
16-1215 (6/4/18), the Court decided whether a false
statement about a single asset constituted a statement of
financial condition which must be in writing to form the
basis for a non-dischargeable debt. 11 U.S.C. §523(a)(2)
(B) carves out an exception from the general rule that
debts arising from fraud are non-dischargeable. It
provides that a statement “regarding the debtor’s or an
insider’s financial condition” must be in writing in order
to give rise to a non-dischargeable debt.
The case involved a client who got behind on paying
his lawyers. When the lawyers threatened to withdraw,
he told them that he was expecting to receive a tax
refund of approximately $100,000 and would use those
funds to bring the lawyers current and pay future fees.
The trusting lawyers accepted his oral promise and
soldiered on. However, it turned out that the tax refund
was closer to $60,000 and the client spent the money on
business expenses.
When the debtor filed bankruptcy, the unhappy law
firm sued to prevent the debt from being discharged,
claiming that the client made a false representation to
gain their continued services. The law firm argued that
the debt was non-dischargeable under §523(a)(2)(A),
which bars discharge of debts arising from false pretense,
false representations and actual fraud…other than a
statement regarding the debtor’s financial condition.
The debtor argued that the alleged statement was
regarding his financial condition, therefore, the law firm
had to seek relief under §523(a)(2)(B), which requires use
of a written statement that is false. The Bankruptcy
Court ruled that a statement regarding a single asset, in
this case, the tax refund, was not a statement regarding
financial condition, and denied the debtor’s motion to
dismiss the adversary case. The Eleventh Circuit
disagreed.
Justice Sotomayor, writing once more for a
unanimous court, found that a statement regarding a
single asset qualified as regarding the debtor’s financial
condition, therefore, §523(a)(2)(B), and not §523(a)(2)
(A), applied. Relying on grammar, she found that the
term “regarding” in the statute broadened the clause such
that it referred to both the object, statements of financial
condition, and items related to the object. She also
relied on the fact that cases interpreting similar language
under the Bankruptcy Act had arrived at the same result.
Since Congress did not change the verbiage, it must have
intended to adopt the prior jurisprudence.
— Continued on page 22
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ou brought your client’s case to court and now have
the prize: a final judgment. This is usually not the end
of the story because debtors rarely pay judgments
voluntarily. Domesticating and executing upon a
judgment in another one of the fifty American states has
its own set of issues that is familiar to most creditor’s
attorneys. However, what if your client has a judgment
against a debtor with considerable assets outside the
United States, or your client has obtained a judgment
against an American debtor from a foreign country’s
court? The international factors of such judgments
present unique challenges for the creditor and its attorney
in both instances.

Enforcement of an Out-ofCountry Judgment in the United
States
The United States is not party to any treaty or
convention regarding the reciprocal recognition and
enforcement of judgments. As such, the enforcement of
out-of-country judgments in the United States is
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controlled by domestic law. A slight majority of
American states have adopted the Uniform ForeignCountry Money Judgments Recognition Act (“the Act”),
which sets forth the procedure for parties seeking
recognition of a foreign country’s judgment in the state as
well as grounds for non-recognition.
The first step for enforcement is to determine whether
the foreign country’s judgment is subject to the Act.
The Act applies to a judgment that (1) grants or denies
recovery of a sum of money; and (2) under the law of the
foreign country where rendered, is final, conclusive, and
enforceable. Conversely, it does not apply to a foreign
country’s judgment, even if it grants or denies recovery
of a sum of money, to the extent the judgment is for (1)
taxes, (2) a fine or other penalty or (3) a judgment for
divorce, support, or maintenance, or other judgment
rendered in connection with domestic relations.
The burden of establishing the Act’s application to a
foreign country’s judgment rests with the creditor i.e. the
party seeking recognition of the foreign country’s
judgment. Furthermore, the Act only applies to a foreign
country’s judgment to the extent it grants or denies
recovery of a sum of money. If the judgment both grants
or denies recovery of a sum of money and non-monetary
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relief e.g. injunctive relief, the Act applies only to the
judgment’s grant of monetary relief.
Conversely, the Act provides a number of grounds for
non-recognition of a foreign country’s judgment. Some of
them are mandatory but the majority of them are
discretionary. The American court may not recognize the
judgment i.e. the judgment is not conclusive for purposes
of the Act if (1) it was rendered under a system which does
not provide impartial tribunals or procedures compatible
with the requirements of due process of law (2) the foreign
court lacked personal jurisdiction over the defendant or (3)
the foreign court lacked jurisdiction over the subject
matter. These grounds are mandatory; if the forum court
finds that one of these grounds exists, it must deny
recognition of the judgment. The discretionary grounds
are if (1) the defendant in the proceeding in the foreign
court did not receive notice of the proceeding in sufficient
time to enable the defendant to defend; (2) the judgment
was obtained by fraud that deprived the losing party of an
adequate opportunity to present its case; (3) the judgment,
the cause of action, or claim of relief upon which the
judgment is based is repugnant to the public policy of the
forum state or of the United States; (4) the judgment
conflicts with another final and conclusive judgment; (5)
the proceeding in the foreign court was contrary to an
agreement between the parties under which the dispute in
question was to be determined otherwise than by
proceedings in that foreign court; (6) in the case of
jurisdiction based only on personal service, the foreign
court was a seriously inconvenient forum for the trial of
the action; (7) the judgment was rendered in
circumstances that raise substantial doubt about the
integrity of the rendering court with respect to the
judgment and (8) the specific proceeding in the foreign
court leading to the judgment was not compatible with the
requirements of due process of law. The forum court has
discretion to decide whether to refuse recognition based on
any one or more of these grounds. Some states have added
additional discretionary grounds to refuse recognition.
For example, a foreign country’s judgment need not be
recognized in Florida if it is a defamation judgment, unless
the Florida court determines that the defamation law
applied in the foreign court’s adjudication provided at least
as much protection for freedom of speech and press in that
case as would be provided by the United States Constitution
and the State Constitution. The party opposing recognition
of the foreign country’s judgment has the burden of
establishing that a ground for non-recognition exists.

Enforcement of an American
Judgment Abroad
The lack of international treaty and convention between
the United States and any other country regarding
judgment recognition and enforcement similarly impedes
an American creditor’s efforts to enforce a money
judgment abroad. As does the United States, each other
country tends to maintain a policy of protecting its citizens
from final judgments entered in foreign courts.
Furthermore, many countries view American courts and
juries as prone to awarding excessive judgments, which
may further hinder enforcement efforts in the forum
country.

Enforcement of an American
judgment in a foreign country will
depend on the forum country’s law
as well as general principles of
reciprocity and comity.
Enforcement of an American judgment in a foreign
country will depend on the forum country’s law as well as
general principles of reciprocity and comity. While a few
countries, such as Russia and China, almost never enforce
American judgments, most countries will allow for the
possibility that a foreign judgment could be recognized
and enforced. The forum court’s inquiry will be governed
by its own domestic law, but its inquiry will generally be
concerned about the same concerns of personal and
subject matter jurisdiction, fair notice to the defendant,
finality on the merits, and accordance with the forum
country’s public policy. Many countries do not take as
broad a view of personal jurisdiction as American courts,
and these countries’ courts generally will not enforce an
American judgment unless personal jurisdiction over the
foreign defendant would have been found under that
country’s law. Local counsel in the forum country will be
of vital assistance in evaluating if your judgment comports
with the forum country’s notions of personal jurisdiction.
Similarly, you should ensure that process was served on
the foreign defendant in accordance with its country’s laws
at the outset of the litigation. In most cases, the most
relevant international agreement regarding proper service
is the Hague Convention on the Service Abroad of
— Continued on page 22
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roblems arise when the limitation period in the
country where a debt has been incurred are not the
same as the limitation period in the country where legal
action against the debtor is to be taken.
If the contract between the creditor and the debtor
provides for the law of the home country to apply, then
under UK law, the Courts in the UK would not dismiss a
case if brought outside the usual limitation period, but
within the limitation period in the home country. This is
governed by the Foreign Limitation Periods Act 1984.
The general law in the UK is that for breach of
contract cases, the limitation period is 6 years.
(Limitation periods for other types of cases are not
covered by this article).

The 6 Year Limitation Period in
the UK is Calculated in One of
the Following Ways:

3.

6 years from the date of an acknowledgment
in writing from the debtor to the creditor, signed
by the debtor, accepting that the debt was still
due.

Of note, a payment outside the 6 year period would
not re-start the limitation for another 6 years, nor would
an acknowledgment from the debtor to the creditor
outside the 6 year period. However, the parties are free to
agree to toll the statute of limitations and agree that a
claim is not be barred because of the expiration of the
limitation period.
In a court action, it is up to the debtor to plead that
the debt is barred by the limitation period. If such a
defense is not raised, the court will not, on its own
volition, dismiss a case.

Certain Debts in the UK Never
Become Statute Barred

1.

6 years from the date of breach of contract (that
is the failure to pay in accordance with the terms
of the contract between the parties); or

For example, student loans and tax debts cannot be
barred by the statute of limitations. Further, much like
US law, student loans cannot be discharged in
bankruptcy).

2.

6 years from the date of the last payment
(assuming that the last payment was within the 6
year period after the date of breach of contract);
or

A debt barred by the statute of limitations should not
be confused with judgments becoming unenforceable
through passage of time due to their expiration. Different
rules apply to these. However, in some countries part
— Continued on page 22
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Ten Questions and Answers from an Attorney in China
Over the past few years, it has been my task, as a
member of the editorial board of the journal, to ask
lawyers from various countries to answer the same 10
questions to give an idea to those practicing in the US
what are the obstacles (or lack of them), the similarities or
differences and perhaps, most importantly, the fee
situation, in pursuing commercial debt recovery in other
countries.
The responses have been published in Commercial
Law World and its predecessors and we will continue to do
so in future issues. If readers would like any specific
countries to be covered, then we would be happy to try and
get answers to the same questions from lawyers in those
countries.
Ten Questions and Answers from an Attorney in China
1. Are there any problems with a US claimant pursuing a
claim against a debtor in your country?
Unless there is an exclusive jurisdiction clause in the
contract requiring the suit to be filed somewhere else,
the debtor who resides in China can be served with
lawsuit proceedings in a competent court in China.
2. The outstanding invoices are in dollars. Can the claim 		
made in court proceedings be in dollars?
Foreign-related civil claims can be in US dollars in
China courts.
3. If there is no contractual right to interest, can interest 		
nonetheless be claimed and if so at what rate?
Even if there is no contractual interest, legal interest
can nonetheless be claimed. The statutory interest
rate is as the same as the loan rate of the People’s Bank
of China in the same period while the debt incurs.
4. Can lawyers in your jurisdiction work upon a 			
contingency fee basis and if so, typically what are the 		
rates?
Chinese lawyers are allowed to work on a contingency
fee basis and contingency rates to be agreed upon.
5. How do court costs compare with the US?
Court costs in China vary according to the size of the
claim, generally are higher than in US. For example,
for a claim of $100,000, the court costs would be 		
$1,576.
6. What language would the court proceedings be in and 		
do documents have to be translated?
Chinese is the official language used in a China 		
court. Documents in other languages are required to
be translated into Chinese.

7. Will witnesses be required to visit your country for 		
depositions in the trial?
In principle, witnesses are required to attend the trial
but there are no depositions. If a witness is required,
his/her traveling expenses are recoverable from the
debtor if the case is eventually won.
8. What are the rules regarding enforcement of a 		
judgment obtained against a debtor in the US?
Judgments obtained in the US are not enforceable
in China. They can only can be used as evidence in the
legal proceedings which have to be started in a court in
China.
9. What personal liability is there on the offices of a 		
corporation that has issued a check which have not 		
been honored?
Officers of corporations are liable on a check that 		
was not honored but only if the following acts of fraud
can be proved:
In order to defraud money or property, signing
and issuing “rubber” check or intentionally
signing and issuing check whereon the
signature or seal is not consistent with the		
genuine signature or seal. In this case, officers of
a corporation will be held criminally liable and
also liable for civil compensation and penalties.
10. What liability do officers of the corporation have if the 		
corporation goes into bankruptcy?
There is no personal liability for the corporation
officers unless they break the rules of company law.
Lifting the corporate veil to sue corporate officers is
possible while bearing a heavy burden of proof.
Wang Yanxiang is a partner with
Guangdong Shentiancheng Law Firm
established in 1993, and specializes in
commercial debt collection throughout
China and worldwide. She is a member of
the New York State Bar Association, the
All China Lawyers Association and the
Shenzhen Lawyers Association; Legal Counsel to the China
Council for the Promotion of International Trade relating to
overseas commercial debt collection and Legal Counsel to
Credit Management Department of the .Chinese Academy of
MOFCOM.
Nancy is a founding member of International Debt Collection
Net (www.intlcollect.com) 
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International Considerations In Judgment Enforcement at Home and
Abroad — Continued from page 19
Judicial and Extra-Judicial Documents in Civil or Commercial
Matters (“the Hague Convention”), of which the United States is
a signatory. The Hague Convention provides that each member
state designates a central authority for service of process, and
each member state may designate its own policies and procedures
for proper service of process. For example, many countries, such
as Japan, require that the process be translated into the forum
country’s official language. Once service has been perfected, the
Hague Convention provides that the member state issue a
document stating that the documents were served, including the
time and date of service and the person who was personally
served with the process.
Lastly, most countries will require that the judgment is final
and not contrary to its public policy. The finality of the judgment
generally means that it is not subject to appeal. An inquiry into
public policy will be specific to the forum country, but some
common examples of judgments that may run contrary to the
forum country’s public policy would be if the cause of action or
claim for relief does not exist in that country. Again, this area of
inquiry will be one where the advice of local counsel will be
critical. 
Supreme Court Decides Three Narrow Bankruptcy Issues
— Continued from page 17

The lesson here is that a verbal statement about a debtor’s
assets is not worth the paper it isn’t written on. If a creditor
wants to rely on a statement about a debtor’s assets, it should get
it in writing. In the case of the law firm, a simple email asking
the debtor to confirm that he was expecting to receive a $100,000
tax refund (as opposed to the paltry $60,000 refund), if
acknowledged by the client would have sufficed. 
Limitation Periods in Cross-Border Debt Collection

— Continued from page 20

payment or even an acknowledgment of the debt within the
limitation period would not start time running again.
To give an example:
a) The contract between the parties is governed by the law of
Dubai, which has a 10 year limitation period. The debtor is
based in the UK and legal action is taken against the debtor 8
years after the date of the last payment was made. Although this
is now more than 6 years from the date of last payment, it would
not be subject to dismissal because of the expiration of the UK
limitation period.
b) The parties’ agreement is subject to the law of Canada, which
has a 2 year limitation period. Action is taken in the UK 3 years
after the date of last payment. Such action is which is within the
usual 6 year period in the UK, but because it is outside the
Canadian limitation period and the contract is subject to
Canadian law, it would be open to the debtor to seek to have the
case dismissed.

Market Value
Determines the
Secured
Creditor’s Claim
Y

ou can buy almost anything at an auction: from a
dilapidated building on a small plot of land and a
wrecked SUV with over 200,000 miles to Babe Ruth’s
1919 New York Yankees contract and Leonardo Da Vinci’s
Codex Leicester. Property at an auction may be subject
to a lien. In that case, the lienholder may credit bid.
The secured portion of that lienholder’s claim is determined
by the market price of the collateral, regardless of the
amount of the lienholder’s credit bid.

Sale of Assets at an Auction
Section 363(b) allows a debtor-in-possession to sell
property other than in the ordinary course of business.
This sale may be private or public. If the DIP conducts a
public sale—an auction—then anybody can bid. Under §
363(k), a secured creditor may credit bid its entire claim.
At the auction, however, others may participate along with
the secured creditor. In that case, the secured creditor
must consider several factors when developing its strategy:
whether it wants possession of the collateral, whether it can
sell the collateral at a higher price on its own, whether the
DIP can pay on an unsecured claim, and whether the DIP
will auction more of the collateral that secures the secured
creditor’s lien.
First, if the secured creditor bids the highest amount at
the auction, it will take possession of the collateral. This
may be a favorable outcome if the secured creditor can use
the property in its own business. Also, it may generate a
higher price from others for the property if it resells it—
making a profit. But the secured creditor must also factor
the costs of conducting its own sale into its profit
calculations. Second, if the secured creditor bids below its
claim and wins the auction, the difference between the bid

Readers are invited to write in and say if the law in their state or
country is the same as described in this note. 
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and its claim may become an unsecured claim. If the
auctioned property is the only property subject to the
secured creditor’s lien, the difference will become an
unsecured claim. If more property is subject to the secured
creditor’s lien, however, the difference will become the
secured creditor’s remaining allowed claim. The secured
creditor may want to save its allowed credit bid for better
property that the DIP will sell at a later auction.

Credit Bidding by Lone Creditor
Remember the dilapidated building on a small plot of
land. Imagine that a secured creditor loaned a small
business $100,000 and took a security interest in the
property. The small business took no more loans and had
no additional property. In a § 363(b) sale where the
secured creditor is the only participant, it has two options.
First, the secured creditor could credit bid $100,000 for the
property and forget any remaining claim against the small
business. Second, the secured creditor could bid a lesser
amount and take an unsecured claim against the small
business for the difference between $100,000 and its bid.
Either way, the secured creditor will take possession of the
property.

Adding Complexity: Credit
Bidding with Multiple Parties
The auction for this dilapidated building and its small
plot of land may include more bidders than the secured
creditor. Its strategy depends on its goals. If the secured
creditor wants to possess the property, it may simply bid its
entire claim of $100,000 at the beginning of the auction.
But if the secured creditor wants to get paid as much as
possible for its claim, it may bid low to begin the auction.
By following this strategy, other parties may join—hoping to
obtain a good deal. From that point, the goal for the
secured creditor is to build momentum among the other
bidders to continue raising the price.
For example, the secured creditor may begin with a bid
of $10,000. As others bid, the secured creditor may raise
the price incrementally to build momentum among other
bidders. Because it is the only party with a lien on the
property, the secured creditor has first priority to any
proceeds of the sale of the property. In this case, if the
property sells anywhere between $0 and $100,000, the
secured creditor will receive all of that money. But it
receives no money and must possess the property if it

finishes with the highest bid. So any incremental raise by
the secured creditor is dangerous: especially if bidding
slows down. Raising the credit bid from $50,000 to
$51,000—no momentary difference for the secured creditor
with a claim of $100,000—can essentially result in a loss of
$50,000 in cash if the other bidders are capped at $50,000.
Credit bidders be warned!

Credit Bid May Be Less than
Secured Portion of Claim
In the above example, we will look at what happens if
the secured creditor finished credit bidding at $50,000
and the property sold to a third-party bidder for $75,000.
The United States Bankruptcy Court for the District of
Delaware recently dealt with this issue in In re Aerogroup
Int’l Inc., No. 17-11962, 2018 WL 3155250 (Bankr. D. Del.
June 25, 2018). Remember that the secured creditor’s total
claim is worth $100,000. Two options are available: either
(1) the secured creditor receives $50,000 and has an
unsecured claim against the small business for $50,000 or
(2) the secured creditor receives $75,000 and has an
unsecured claim against the small business for $25,000.
Assuming that the bankrupt small business is unable to pay
much on an unsecured claim, the difference is
substantial—$25,000 in cash.
The court followed the latter approach. The secured
portion of a secured creditor’s claim is established by the
market price for the collateral. Thus, a secured creditor
need not credit bid the full amount of its claim at every
auction to protect the secured status of its entire claim.
The secured portion is determined by the highest bid in the
market—regardless of who bids.
Samuel R. Henninger is a student at the University of
Tennessee College of Law.
Mr. Henninger seeks to practice in the business bankruptcy
area: dealing in all aspects of bankruptcy cases, creditor
rights, and insolvency. He is a member of the Tennessee Bar
Association, American Bar Association, and American
Bankruptcy Institute. 

CLLA.ORG

23

Tales from the Front

Tales from the Front
The Booming Case of the Batarang, Part 2

F

or faithful followers of “Tales From the
Front”, you may recall a missive I
by Timothy Wan, Esq.
authored a few months back, entitled “The
Booming Case of the Batarang.” To refresh
Member Board of Governors your collective recollections, or for the
uninitiated, my office was retained by
National Education
“Alfred”, to sue his former friend and
Committee Chair
business partner “Lucius”, for coPast Chair of the Eastern
development of the Batarang.
Region
After Alfred’s former law firm, the
Past Chair of the Young
Gotham City Shark Law Firm, threw in the
Membersʼ Section
towel, Alfred retained my office to enforce
Contributing Editor of the
the judgment against Lucius, and despite
Board of Associate Editors
the fact that Lucius had no bank accounts
under his name, owned no home and rents,
and lives in part of Gotham where one can
Timothy Wan is the Senior
take public transportation so he had no car,
Partner of the firm Smith
I
had discovered seventeen resellers which
Carroad Levy Wan & Parikh,
sold
the Batarang, including WonderWoman.
in Commack, New York,
com,
Gotham City Depot, The Bullseye,
and can be reached at
twan@smithcarroad.com.
Goth-Mart, and Nanda Parbat Trading
company.
Tim has tried to recreate events,
We served subpoenas on all the thirdlocales, and conversations
party suppliers that had a domestic presence
from memories of them.
in Gotham City. Most of them were all
In order to maintain their
anonymity in some instances,
holding funds scheduled to be payable to
Tim has changed the names of
Lucius. We brought motions on them, and
individuals and places and may to our joy, funds started coming in.
have changed some identifying
characteristics and details.
Well, today is a follow-up to that.
Any resemblance to actual
We now have several of the resellers who
persons, Leagues, or
were
paying us based on a “snapshot-inactual events is purely not
time”, namely, what they were holding at
coincidental.
www.smithcarroad.com
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that exact instance. However, we now have
one where we brought a motion to compel
their continual processing of payments to
be turned over directly to us, so we are now
receiving a steady stream of payments for
the sales of Batarangs.

It’s been almost a year, and still, Lucius
has never once contacted our office, nor
have we ever received any correspondence
from an attorney representing him.
However, we did receive a letter from an
attorney, Mr. Harvey Dent, Esq. Mr. Dent
was Lucius’s attorney who defended the
action (and lost) against the Gotham City
Shark Law Firm. Mr. Dent sent us a letter
explaining that he had also obtained a
judgment against Lucius for unpaid legal
fees, and wanted to essentially steal our
motions, so he could bring the same
motions against the retail resellers, so he
could collect!
I considered helping him, perhaps having
him retain our office on a limited basis to
assist him. I wondered if there was a
conflict of interest issue, but it never got that
far, because Dent wasn’t interested in
paying my firm. He just wanted us to share
our motion papers with him. We refused to
do so.
I don’t know if Mr. Dent ever tried to
proceed against Lucius on his own.
However, this past week, I received a call
from an attorney, Mr. Edward Nygma.
Mr. Nygma told me that he was an attorney
who was friends with Mr. Dent, and heard
about what we did with the Batarangs.
Nygma then retained us to sue his clients
who didn’t pay him. Looks like our own
little Legion of Doom.
Timothy Wan is the CEO of the law firm
Smith Carroad Levy Wan & Parikh, in Long
Island, New York, and can be reached at
twan@smithcarroad.com. Get it?
WonderWoman.com? 
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