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PRESIDENTʼS PAGE
Christopher Young
President, CLLA
www.btlg.us
Managing member of the Business
& Technology Law Group (“BTLG”).
BTLG is a Maryland general
business law firm, with a focus on
commercial litigation, for
entrepreneurs and small to midsize organizations. Chris’ legal
practice is concentrated in
business litigation and general
counsel to business management.
As a litigator, Chris has
represented clients at every level
of Maryland’s court system, and in
Maryland’s Federal courts.

Colleagues,
Welcome to Fall and a return to in-person meetings! I hope to see you,
in-person, at the CLLA luncheon at the NCBJ Conference in Indianapolis
on Thursday, October 7, 2021 and the CLLA Eastern Region meeting in
New York City on Thursday, November 18, 2021. These will be the first
formal gatherings of our members at a League event since November
2019. With much pent-up demand by members to gather, they are not to
be missed! Remember, “out of sight, out of mind.” Meetings mean
business.
As you review the excellent content of our bankruptcy edition of the
CLW, remember that Congress has been very active on bankruptcy, credit,
and collection issues in this session. Notably, the legislative activity and
dialogue on collection restrictions and bankruptcy reforms have increased
in both volume and frequency. League members have been very active for
years on venue reform, and in these bills we are seeing significant fruits of
that labor. Legislative advocacy is often a seemingly thankless task, with
no goal line in sight, but continuing our efforts is vitally important to our
profession. I encourage you to stay informed and help educate our
legislators. I also ask CLLA members to consider donating to the CLLA
PAC to help us in our efforts in Washington.
I look forward to seeing you in person. The pandemic lingers, so I wish
for safe travels and continued health to you, your colleagues and family.

Christopher Young
President, CLLA
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Tales from the Front, at the Front
BY TIMOTHY WAN, ESQ.

DOWN THE GARBAGE CHUTE TO THE FURNACE
Sometimes even experienced attorneys act
like petulant, spoiled children who just must have
their way.

Timothy Wan, Esq.

Senior Partner and CEO
Smith Carroad Levy Wan & Parikh

Timothy Wan, Esq. is Senior
Partner and the Chief Executive
Officer (CEO) of Smith Carroad
Levy Wan & Parikh. His areas of
expertise include managing the
creditor’s rights and collection
law practice, serving as General
Counsel to various small
businesses in the local business
community and spearheading
practice areas of entertainment
law, music law, copyright and
intellectual property.
smithcarroad.com

We represent a manufacturing company,
whom I shall refer to as "The Wonka Factory",
who leased equipment on a 10-year lease to a
corporate Defendant, whom I will refer to as
"Henry Salt, Inc.". We filed suit in February 2020
against the business and received a nasty letter
within days of service of process by an attorney,
Veruca Salt, the daughter of the owner of the
Defendant.
Veruca told us in no uncertain terms, that she
would be suing us for a Fair Debt Collection
Practices Act (FDCPA) violation because we
disclosed a debt to a third party, the Defendant,
Henry Salt, Inc. Perplexed, I telephoned Veruca.
I explained to her that the FDCPA simply did not
apply to this case because the purchases were
made by a corporate entity whose checks paid for
prior lease installments, and they were the
Defendant, not any third party, so her allegation
made little to no sense. She tried to say that her
father was the proper Defendant, not the
corporation. (Raise your hand if you've ever had
a case where the Defendant wanted to impute
personal liability on themselves? I thought so.) I
could not get through to her amidst her cries for
an immediate dismissal of the case, a letter of
apology, and $10,000 paid to her. "Give it to me,
now! Don't care how! I want it now!"
I calmly explained that she would sooner get a
golden goose than what she wanted. So she
brought a Pre-Answer Motion to Dismiss. The
Motion was scheduled for March 25, 2020.
(oooh, foreboding ...) But faster than you can say
"Oompa Loompa", I banged out opposition
papers.
Her first argument was that there was no
contractual privity with the Defendant. To defeat
that argument I produced a copy of the lease,
signed by her father, Henry Salt, as President of
Henry Salt, Inc.
Her second argument was that the Statute of
Limitations expired because the lease was signed
over six years prior, which is the breach of
contract limitation in Gotham. I easily
demonstrated that the Defendant made payments
for the first seven years of the lease and defaulted
less than a year before suit was filed.
The third argument went back to the odd
argument that the proper Defendant was her
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father, individually. In response, I stated that if it
is Defendant's allegation that the lease of
equipment was for Mr. Salt's personal use, then
Plaintiff would request leave to file and serve a
motion to amend the Complaint. However, it is
Plaintiff's understanding that the contractual
obligation was for the Defendant's business
activities.
Now, we all know what happened in March
2020.
Not knowing if the Courts would be open on
the return date, and with the impending global
pandemic, we sent a request for an adjournment
of the date. Veruca responded with a seven- page
letter accusing us of bad faith, threatening a
sanctions motion, and demanding that the Court
dismiss the case with prejudice.
Obviously, the Court granted our
adjournment request, and further stated that if
we were uncomfortable with appearing in Court
they would take the appearance telephonically.
This was in the Before Times. (Before we knew
what was coming, before shut-downs, quarantine,
and before Zoom was part of a 7 year old's
vernacular.)
Within seven days of the submission of the
motion the Court categorically denied the motion
to dismiss, directing the Defendant to interpose
an Answer. We then received an Answer from
Veruca, alleging payment in full as well as an
accord and satisfaction; a far cry from her prior
failed attempts at dismissal. So, naturally, we
issued a discovery demand asking for proof of
payment and any such accord.
Veruca's response? "All discovery must be
stayed because of the global pandemic, and this
matter, until the pandemic is over." (Laughing so
hard at that made me turn violet.) The Court
categorically denied that request, ordered that
discovery be completed, and of course, Veruca
has no proof of payment nor accord.
The matter is now set for trial. And I am
looking forward to uttering "You lose! Good Day,
Sir!" 

Timothy Wan, Esq.

Immediate Past President, CLLA
JULY/AUGUST/SEPTEMBER 2021

FROM THE DESK OF
THE EDITOR
I have a copy of the Commercial Law League’s monthly magazine for September 1961. A few years back,
when I was spending a lot of time in what was then still the League’s office space in Chicago, I found a file
cabinet with back issues of the magazine through the years. Many of these issues had several copies,
including September 1961 – which happens to be the month I was born – so I pinched one. If we are short
on content one day, some of it could end up re-printed.
The point today, though, is that sixty years later one constant has been that the League publishes a
magazine that is not only relevant to commercial law but well-written and engaging for both our
membership and a wider readership. Like the education offerings that we can look forward to attending in
person again soon, the League is well-represented by the variety and quality of topics explored in each
issue.
Bankruptcy law takes center stage this issue, in conjunction with the League’s annual programming at
the conference of the National Conference of Bankruptcy Judges. My own creditors’ practice has sprouted
bankruptcy branches over the years and I believe anyone in a similar practice, and particularly those with a
more significant bankruptcy component, will find the articles in this issue to be illuminating. High-profile
bankruptcy cases have increased scrutiny of the choice of venue and the availability of nonconsensual
third-party releases, with legislation now pending to address each of these issues. Our contributors explain
the context for the proposed legislation and highlight the factors being considered. Even if your practice
doesn’t entangle you in Chapter 11 cases, the questions are worthy of study. These two articles, together
with an analysis issues arising in metals refining bankruptcy cases, put me in mind of that Sept. 1961 issue,
as they are all extensively researched and of genuine scholarly quality.
In this issue, we also say farewell to a long-time League member, former chair of the Bankruptcy
Section, and a wonderful woman I was proud to call a friend, Barbara Barron of Austin, Texas. Her law
partner, Steve Sather, posted a tribute on his bankruptcy blog and has given us permission to print it –
which we do in its entirely. He also has a brief analysis of the interplay between the bankruptcy stay and
discharge injunction, which we also re-print here. I thanked Steve for his continually thoughtful
contributions when I saw him recently at the Nat’l Association of Bankruptcy Trustees conference, but do
so here to a wider audience as well.
The several mentions of conferences are intentional. I have been able to resume some travel for business
and look forward to seeing my colleagues, in person, because those interactions are still the backbone of
our organization. The CLLA has survived two world wars and now two pandemics and remains as vital
today as it was in 1961 – a national organization of credit, collection and bankruptcy professionals that
provides value to its members through networking and education. 

Beau Hays

Chair of the Board of Associate Editors
CLLA.ORG
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League Views

ARE YOU ON
SOCIAL MEDIA?
Phil Lattanzio

Executive Vice President, CLLA

VIEWPOINT

If not, follow CLLA to receive timely information
on newsworthy topics, upcoming events, and
now virtual meetings.

LIKE OR FOLLOW US ON
facebook.com/CommercialLawLeague/

A MESSAGE FROM THE EVP

A Special League Project
One thing that I am especially proud of is the Commercial Law League of
America's legislative efforts over the years to support fair and balanced commercial
and bankruptcy laws. When this is achieved, both creditors and debtors interests
are served and the country's financial credit cycle works as designed. One example
of this work is our work on bankruptcy venue reform. The CLLA's Bankruptcy
Section has been involved on this issue since 2006, in 2011 testified in Congress
and since then, helped to lead and organize a national effort of lawyers, judges,
scholars, bankruptcy professionals and trade groups in support of reform.
Over the last 10 years more and more corporate bankruptcy cases have been
increasingly forum shopped into debtor friendly courts located in Delaware,
Southern District of New York (Manhattan) and recently, in Houston, Texas. This
causes problems. For example, last week a plan was approved in Purdue Pharma’s
Chapter 11 bankruptcy case in the SDNY providing for third party releases for the
owners of the business who were personally named in many of the lawsuits filed
around the country due to deaths and drug additions cause by their opioid products.
The case has produced a national outrage from state attorney generals and victims
because of the blatant manipulation the bankruptcy system. In addition to the
forum shopping issue, cases filed in remote bankruptcy courts disenfranchise
smaller creditors, investors, employees and retirees from fully participating in cases.
H.R. 4193 (Lofgren D-CA and Buck R-CO) was introduced in the current
Congress where bankruptcy filings would be limited to courts located where the
business operated and subsidiaries would follow its parent into bankruptcy (and not
vice versa). If the legislation becomes law, forum shopping would be greatly
reduced. Local bankruptcy cases would be administered by local courts and
residents.
In the last Congress, similar bills were introduced and pending at the close of
the session in both the House and Senate, supported by 20 co-sponsors in the
House, 163 current and former bankruptcy judges, 41 state attorney generals,
numerous law professors and many practitioners, along with trade groups like the
National Association of Credit Management, United Mine Workers of America and
the Iowa Bankers Association.
Our Bankruptcy Section leaders continue to work on this valuable League
project and expects growing support and allies in the effort for reform. Here is a
recent op-ed published in The Hill discussing further the need for venue reform.
https://thehill.com/blogs/congress-blog/judicial/566729-now-is-the-time-forbankruptcy-venue-reform.

Phil Lattanzio

Executive Vice President
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twitter.com/CLLAInforms

linkedin.com/company/clla/

Renew Your CLLA Membership!
Donʼt miss out on valuable CLLA
Member benefits, including exclusive
rates for CLLA events! Contact us at
info@clla.org

Member Tip

Donʼt miss out on valuable CLLA
information and legal updates. Check your
email and make sure CLLA.org emails are
being delivered to your Inbox folder.

This issue’s column was written with assistance from my good friend Peter Califano.
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Heard
Overheard
“Just when you thought it was safe to go back in the
water…” The tagline from the movie “Jaws 2” is oft used
in a humorous or satirical fashion Yet, eighteen months
into the worldwide pandemic, this phrase is most
appropriate for a very serious reason. By the spring of
2021, covid vaccinations were readily available,
businesses were reopening their doors, and in-person
meetings and conferences were scheduled once again.
Meeting restrictions were dropped as were masks, and a
collective sigh of relief was breathed. For the first time
in more than a year, I was able to attend an in-person
conference, mingle and network with about 70
colleagues, friends, and acquaintances.
Unfortunately, seemingly overnight, variants of the
coronavirus reared their ugly heads, threatening to bring
our newly-regained freedoms to a halt. Many cities and
states have reinstituted the mask mandates, providing
the fodder for lawsuits over these mandates. Governor
DeSantis and Florida’s Leon County Circuit Judge
John C. Cooper made headline news when Governor
DeSantis signed an executive order banning mask
mandates and Judge Cooper issued a ruling stating that
the Governor has no authority to issue such a ban. That
case is being appealed. In the meantime, mask mandates
in schools remains a hot topic with about one dozen
states imposing mask mandates, half a dozen states
banning mask mandates and the majority of states
leaving it to local discretion.
The National Conference of Bankruptcy Judges,
which is still scheduled to be an in-person as well as
virtual event in October 2021, has just released its
requirements for attendance. Any person attending the
NCBJ conference must provide proof of vaccination
prior to the commencement of the conference.
Alternatively, for those who choose not to be vaccinated

or who are unable to be vaccinated, proof of a negative
PCR test within four days of one’s arrival at the NCBJ
will be required. Masks are also mandated for all indoor
events of the NCBJ.
Even while in-person conferences such as the NCBJ
and the NACM Credit Congress are moving forward,
other in-person conferences and meetings are being
cancelled. One colleague informed me that his law firm
of close to 1,000 employees has been targeting October
as the date to go back to their offices, but that date may
now be pushed off to January 2022. Virtual meetings,
court appearances, conferences and remote workplaces
are here to stay.
On a happier note, the CLLA is planning its inperson Annual Conference to take place in May 2022 in
Chicago. Nancy Rapoport, a nationally recognized
attorney, lecturer, professor, and author will be
presenting a program on ethics while working remotely
at that conference. In this issue you will find an
interview with Nancy which will give you an insight into
her many talents and attributes.
Beginning with this issue of CLW, the CLLA will be
highlighting its members achievements. Each issue will
include the names of CLLA members who are named as
Super Lawyers or Best Lawyer of the Year or other
achievements. This is an invitation to all of you who
have such accomplishments to let us know so that your
name can be included in future issues. 

Vice-Chair of the Board of Associate Editors

CLLA.ORG
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AN INTERVIEW WITH NANCY
RAPOPORT, LAW PROFESSOR AND
COMPETITIVE BALLROOM DANCER

BY TIFFANY PONDS-KIMBRO

Reprinted with permission from the University of Nevada, Las Vegas - unlv.edu/news

JULY/AUGUST/SEPTEMBER
Law professor Nancy Rapoport is also a competitive ballroom dancer. (Lonnie Timmons
III/UNLV Photo SerVICES) 2021

When Nancy Rapoport isn't teaching
law, she's cutting a rug.

What work/research in your field do
you think deserves more attention?

The Garman Turner Gordon professor of law at
the William S. Boyd School of Law, and affiliate
professor of business law and ethics in the Lee
Business School is a competitive ballroom dancer.
Her legal and ethical acumen landed her a spot in
the 2005 documentary “Enron: The Smartest Guys
in the Room”. On her heels or on the screen,
Rapoport is ready for the spotlight.

We need to use big data to think more about
lawyer behavior, and probably about client behavior
as well.

What inspired you to get into your field?
My field is legal ethics, writ large, and bankruptcy
ethics as a subspeciality. I fell in love with legal ethics
issues when I was a beginning associate at a large law
firm and was asked to help out with a “conflicts
check.” Conflicts checks are designed to make sure
that the law firm isn’t serving two clients with
interests that aren’t aligned, and the interesting part
about bankruptcy law is that the interests can shift
often during a case. In that first conflicts check, I
marked many creditors as “potentially adverse,” got a
foot-high report back, and thought, “there’s probably
something in there worth thinking about from a
theoretical perspective." Years later, my first article
was about just that: conflicts of interest in
bankruptcy cases.

What is the biggest misconception
about your field/job?
Well, the classic joke — about legal ethics or
bankruptcy ethics — is that there isn’t any. But there
is. Most lawyers do their darndest to be on the
correct side of the ethics rules. Some don’t, of
course, but most of the ethics mistakes that lawyers
make can come from errors in how they think about
a particular issue, rather than a deliberate effort to
cheat the system.

What’s the last big project you completed and how did you celebrate/decompress afterward?

Is there a breakthrough or discovery in
your field you wish you had made?
The work that Bill Henderson and Jayanth
Krishnan are doing at Indiana on the legal profession
has been a game-changer. I describe them as two
people who can see around the corners of the future.
They’re both fabulous.

Best tip or advice for someone new to
UNLV?
Get involved. There’s likely an affinity group that
will welcome you with open arms.

What’s your guilty pleasure?
I’m a competitive ballroom dancer who travels the
country to dance with my teacher, Igor Dogoter. I’d
say that wearing two sets of false eyelashes, lots of
rhinestones, and more makeup than you’d see on
shelves at Sephora is a guilty pleasure. The dance
shoes? Not so much.

What was the last book you couldn’t put
down, show you binge-watched, or band
you kept on replay? Why?
The anonymously penned Becoming Duchess
Goldblatt was a book that I read all in one sitting.
The author, whoever she is, created this social media
sensation (Duchess Goldblatt) as a way of coping
with her own life challenges. Also, that author has
become friends with Lyle Lovett. Pretty awesome, if
you ask me. 
Nancy will be one of the feature presenters at the
CLLA National Conference in May, 2022.

Along with several co-authors, we finally finished
our textbook coming out in 2022, Ethical Lawyering:
A Guide for the Well-Intentioned, which feels like a
miracle (long story), but I’m also pleased about how
my frequent co-author, Joe Tiano, and I are using big
data to rethink the behavior of lawyers in BigLaw
(those really large law firms). For all of my
celebrations, cheesecake or chocolate cake is
involved.
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ACCOLADES TO CLLA MEMBERS
It has come to the attention of the Board of Associate Editors that there are many
CLLA members who receive professional recognition from various organizations or
publications. Beginning with this issue of the Commercial Law World, the accolades
bestowed on those CLLA members will be highlighted. This issue will showcase
those members from A to J. In addition, this issue will include the names of those
CLLA members who are also Fellows with the American College of Bankruptcy.
The 4th issue of 2021 will showcase those members from K to Z. Future columns
will highlight those members as their achievements are brought to the attention of
the Board of Associate Editors. We have tried to capture all the honored members of
the CLLA. If you as a CLLA member have received such an honor and are not
listed, please contact Beau Hays at beau@hpmlawatl.com.

AMERICAN COLLEGE OF BANKRUPTCY
Robert S. Bernstein–Bernstein-Burkley, P.C., Pennsylvania
Judith K, Fitzgerald–Tucker Arensberg P.C., Pittsburgh, Ohio
Harry W. Greenfield–Bernstein-Burkley, P.C., Cleveland, Ohio
Michael R. Johnson–Ray, Quinney & Nebeker, Salt Lake City, Utah
Ronald R. Peterson–Jenner & Block LLP, Chicago, Illinois

BEST LAWYERS IN AMERICA 2021 — 2022
Robert H. Adams–Rumberger, Kirk, Florida
Robert S. Bernstein–Bernstein-Burkley, P.C., Pennsylvania
Robert L. Berchem–Berchem Moses, P.C., Connecticut
Kirk B. Buckley–Bernstein-Burkley, P.C., Pennsylvania
John T. Carroll–Cozen O’Connor, Delaware
Robert P. Charbonneau–Agentis Law, Florida
Matthew P. Gerdisch–Kohner, Mann & Kailas, S.C., Milwaukee, Wisconsin
Daniel C. Green–Racine Olson, Pocatello, Idaho
Harry W. Greenfield–Bernstein-Burkley, P.C., Cleveland, Ohio
Judith Greenstone–Miller-Jaffe Law, Southfield, Michigan
Chad Hammons–Jones Walker, Jackson, Mississippi
Michael R. Johnson–Ray, Quinney & Nebeker, Salt Lake City, Utah
Candace Kline–Saul Ewing Arnstein & Lehr LLP, Chicago, Illinois
Michael R. King–Gammage & Burnham PLC, Phoenix, Arizona

BEST LAWYERS IN AMERICA–LAWYER OF THE YEAR 2021
Harry W. Greenfield–Bernstein-Burkley, P.C., Ohio
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BEST LAWYERS IN CANADA — 2021–2022
Bernard Boucher–Blakes, Cassels & Greydon, LLP, Montreal, Canada

SUPER LAWYERS
Wanda Borges–Borges & Associates, LLC, Syosset, New York
Debbie S. Champion–Rynearson Suess Schnurbursch & Champion, St. Louis, Missouri
John R. Cheadle, Jr.–Cheadle Law Firm, Nashville, Tennessee
Mark G. Claypool–Knox McLaughlin Gornall & Sennett, P.C., Erie, Pennsylvania
Douglas S. Evans–Evans & Green LLP, Springfield, Missouri
Peter Califano–Cooper, White & Cooper, LLP, San Francisco, California
David Gamache–Gamache & Myers, P.C., St. Louis, Missouri
Peter M. Gannott–Gannott Law Group PLLC, Louisville, Kentucky
Matthew P. Gerdisch–Kohner, Mann & Kailas, S.C., Milwaukee, Wisconsin
Daniel C. Green–Racine Olson, Pocatello, Idaho
David A. Grammer, III–Grammer Law Offices, Albuquerque, New Mexico
John F. Higgins, IV–Porter Hedges LLP, Houston, Texas
Michael R. Johnson–Ray, Quinney & Nebeker, Salt Lake City, Utah

CLLA GOLD CHAMPION SPONSOR
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THE REASON
BANKRUPTCY VENUE
IS NEEDED NOW

Eric A. Rosen

Shareholder
Fowler White Burnett, P.A.
Eric is Chair of the Bankruptcy,
Creditors' Rights and Business
Reorganizations group at Fowler
White Burnett, P.A., a full service
law firm of more than 85 attorneys that provides client-focused,
proven legal strategies and
solutions to domestic and
international corporate and
individual clients across a wide
spectrum of industries.
fowler-white.com

he Dallas Stars, Boston Herald, Chicago
TCompany,
Tribune, Los Angeles Dodgers, Nebraska Book
Tropicana Las Vegas Casino and

Washington Mutual all bear the name of the city or
state where they are based. All filed for relief under
Chapter 11 of Title 11 of the United States Code
("Code" or "Bankruptcy Code") in Delaware, taking
advantage of a loophole in the Code that allows
businesses to have their cases heard in jurisdictions
to which they have no meaningful connection.
This practice is the basis for continued efforts to
implement bankruptcy reform, including the most
recent bipartisan bill: The Bankruptcy Venue
Reform Act of 2021, H.R. 4193, 117th Cong. (2021).
The bill would require corporate debtors to file
where their principal place of business is or where
the principal assets are located—meaning a location
with a real world connection to the debtor's
business.
This article contends that while bankruptcy
venue reform should be accomplished for the
reasons articulated by the bill’s sponsors and in the
arguments discussed below, there is a more pressing
reason why venue reform needs to be implemented
now. Specifically, reform is necessary to eliminate

12 COMMERCIAL LAW WORLD

the negative perception of the bankruptcy court
system as a whole.
The public, legal professionals, and academics
have grown increasingly disconcerted with our
court system. Bankruptcy courts themselves have
expressed this concern since at least 2000 and the
concern has increased over time. Bankruptcy courts
have always been at the forefront of innovation with
electronic filing, telephonic appearances, and during the pandemic - Zoom hearings and trials.
Yet these advances cannot overcome the
appearance that: (a) debtors are not seeking out
great judges, but are seeking out judges who are
great for them; and (b) judicial wisdom is irrelevant
because what matters is the judge's willingness to
enter the orders that the debtor wants when the
debtor wants them entered. In other words, the
perception is that the credibility of the bankruptcy
system has eroded and the system is being
manipulated. Closing the venue loophole will help,
if only in one aspect, to enhance the reputation of
our bankruptcy court system.
Bankruptcy courts in New York and Delaware,
the two jurisdictions that benefit the most from the
venue loophole, have issued decisions in which
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judges have specifically stated that not only was
exploiting the loophole unjust, but that it can create
concerns as to the integrity of the bankruptcy
system itself.1 This concern alone warrants passage
of the current bill.

BANKRUPTCY VENUE DISTINGUISHED
When the Bankruptcy Code was enacted in 1978
(replacing the prior Bankruptcy Act) the current
venue provision was added. 28 U.S.C.§ 1408 allows
a debtor to file in any district (1) in which the
domicile (i.e., place of incorporation), residence,
principal place of business, or principal assets of
the debtor have been located for the 180 days prior
to filing or (2) in which the debtor's affiliate, general
partner, or partnership has a pending case. By
providing alternative bases to establish proper
venue, the statute allows several possible
jurisdictions where a debtor may file for
bankruptcy. While a bankruptcy court may transfer
a case to another district in the interest of justice or
for the convenience of the parties, 28 U.S.C. §1412,
the debtor's choice of forum is entitled to great
weight, see, e.g., In re Enron Corp., 284 B.R. 376
(Bankr.S.D.N.Y.2002), and venue in the district
where the debtor files is presumed to be proper. A
party challenging venue bears the burden of
establishing improper venue. Gulf States Exploration
Co. v. Manville Forest Prod. Corp. (In re Manville
Forest Prod. Corp.), 896 F.2d 1384, 1390-91 (2d
Cir.1990).
By providing alternative bases to establish proper
venue, the statute creates a situation where debtors
pick the court, and sometimes the judge, who will
hear their Chapter 11 case. This conflicts with the
venue rules governing virtually all other courts,
where plaintiffs and defendants may only sue or be
sued in locations based upon strict, constitutionallybased principles of personal jurisdiction.

ARGUMENTS IN FAVOR OF VENUE
REFORM
The statutory ability to venue shop has been
called “the single most significant source of
injustice in chapter 11 bankruptcy cases” by retired

1 In re Patriot Coal Corp., 482 B.R. 718, 739 (Bankr. S.D.N.Y. 2012) (“It
has also been noted that it is “appropriate to add as an additional relevant
factor, though it may rarely be applicable, the integrity of the Bankruptcy Court system.”) citing In re Eclair Bakery Ltd., 255 B.R. 121, 142
(Bankr.S.D.N.Y.2000); In re Ernst Home Center, Inc., Case No. 96-01088
(PJW (Bankr. D. Del. August 28, 1996

bankruptcy Judge Steven Rhodes, who
administered the City of Detroit’s bankruptcy case.2
The present venue provision enables owners and
managers of companies seeking relief under the
Code to seek out a friendly place, perhaps one
where they will be personally protected or where
they believe the court will approve large bonuses for
the executives who took the company into Chapter
11. This creates opportunities for apparently unjust
results to take place away from the scrutiny of those
most concerned. Debtors, in many instances upon
the advice of attorneys and financial advisors who
are based in such other "chosen" jurisdictions, often
select a bankruptcy venue far away from the
corporate headquarters, making it difficult for
creditors, employees, retirees and the like to
participate in the case. It follows that venue
shopping has caused a concentration of large
business bankruptcy cases in a handful of courts
perceived of as being management-friendly.3
The right of a creditor to move for a change of
venue is not meaningful in most instances. The
cost, not to mention the burden, of challenging a
debtor’s venue choice is prohibitive. This occurred
in In re Patriot Coal Company, where parties spent
months and millions of dollars in legal fees briefing
and arguing whether the Southern District of New
York was the proper venue for the cases of a coal
manufacturing company with over $3,000,000,000
in assets, approximately 4000 employees and no
connection to New York.4 While not of the same
magnitude with regard to litigation costs, the time
and dollars were still very substantial when a New
York bankruptcy court addressed the issue in In re
Winn Dixie Stores.5
2 Examples of recent forum shopping cases include Purdue Pharma,
the opioid manufacturer with headquarters in Connecticut and principal
manufacturing plants in Rhode Island and North Carolina, which filed its
chapter 11 case in White Plains, New York, where the sole presiding judge
had ruled in another case in a way that might protect the Sackler family that
owns Purdue. The Boy Scouts of America, a federally-chartered corporation
based in Texas, filed for bankruptcy in Delaware, while the National Rifle
Association, a New York corporation with headquarters in Virginia, filed for
bankruptcy in Dallas, Texas.
3 At the moment, other favored courts include the Southern District of Texas (Houston) and the Richmond Division of the Eastern District of Virginia.
This July, Georgetown University Law Center professor Adam Levitin spoke
at a hearing of the House Antitrust Subcommittee and said that an advisory
board for the Texas complex case panel is filled with lawyers who are not
licensed to practice in Texas but are heads of large debtor-side bankruptcy
practices.
4 In re Patriot Coal Corp., 482 B.R. at 745 (“Whether one characterizes the
creation of venue as exploiting a loophole or as simply not fair, one thing is
clear: it is not the thing which the statute intended.”).
5 In re Winn Dixie Stores, Case No. 05-1103- RDD (USBC – SDNY). The
ultimate fact that caused the judges in Winn Dixie and Patriot Coal to grant
motions to transfer venue was that the debtors had created affiliates in New
York on the eve of filing.
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While the judge in each of these cases ultimately
granted a motion to transfer venue - in the interest
of justice after a fact-intensive investigation (as did
Judge Glenn in a 2008 decision in the case of In re
Dunmore Homes)6 - the overwhelming majority of
parties in interest affected by Chapter 11 cases
cannot afford to fund this type of litigation.7 Yet as
Judge Shelley Chapman stated at the very
beginning of her decision in Patriot Coal: "It is of
utmost importance to note at the outset what is
unquestionably not in dispute in these cases: the
critical importance [of Patriot Coal] to its
employees – union and non-union alike – and its
retires, as well as their thousands of dependents.
The employees' lives and livelihoods depend on the
outcome of these cases. The retirees' health and
access to healthcare depend on the outcome of
these cases."8

OPPONENTS' POSITION
Opponents of venue reform contend: (a) many
companies have headquarters in one location and
employees in others, if not worldwide, so that no
jurisdiction is truly local; (b) advances in
technology allow creditors to meaningfully
participate; and (c) the fact that a handful of
districts other than Delaware and New York are
gaining popularity shows that venue is not
being abused.
There is no question that often people affected
by the filing of a Chapter 11 case do physically
attend hearings. They have the absolute right to be
"in court" but they are much less likely to attend if
the forum is nowhere near where they reside. Many
do not have counsel. While advances in technology
have made it easier for professionals and others who
have the means to appear remotely, this will never
replace the ability to observe proceedings in person.
People affected by a Chapter 11 case should not be
deprived of the opportunity to attend court in the
6 In re Dunmore Homes, Inc., 380 B.R. 663, 671–72 (Bankr.S.D.N.Y.2008).
7 There were two motions to transfer venue filed in Patriot Coal, one by
The United Mine Workers of America and another filed collectively by
four insurance companies. There was a motion to transfer venue, without
identifying specifically where it should be transferred to, filed by the Office
of the United States Trustee. There were a number of joinders with all of
these motions.
8 482 B.R. at 722 (Bank. S.D.N.Y. 2012). Judges Drain and Chapman
found the analysis required to render their decisions difficult in view of the
language of the present statute. As Judge Chapman put it: “The narrow
question before the Court is deceptively simple—should the chapter 11 cases
of Patriot Coal Corporation and its ninety-eight affiliated debtors be transferred to another district? The broader question before the Court, however,
is dauntingly complex—what is justice?” 482 B. R. at 722.
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district where they live. Executives and others who
are responsible for a debtor's books, records and
operations should be permitted to appear in the
district where they work. Despite globalization,
most companies have their executive operations in
one location. This is especially true of small to
medium sized business debtors.
The fact that a few districts in addition to
Delaware and New York have been used to forum
shop does not change the fact that most cases
involve parties in interest that are based in the same
district as the debtor's operations. If anything, the
fact that venue shopping has spread to other
districts is more of a reason why the practice needs
to be pre-empted.
There is also a contention that only certain
courts are capable of handling larger bankruptcy
cases. This argument mocks our profession. In his
decision to transfer venue in Winn Dixie, Judge
Drain made it clear that he was convinced the case
could be conducted efficiently in the Middle
District of Florida. This author has never heard it
argued that only certain courts are capable of
handling complex civil cases, and complex civil
cases, which takes place in federal courts across the
country daily. Similarly, while the bankruptcy court
judges in Delaware and New York generally enjoy
excellent reputations, it is indisputable that their
counterparts in other districts are, as a whole,
equally competent.

RECENT EFFORTS TO IMPLEMENT
VENUE REFORM
The Commercial Law League of America has
actively supported venue reform for more than
fifteen years, including bills in the Senate (S. 314 in
2005) and the House (H.R. 2533 in 2011).
In March 2012, beginning in Boston and
spreading across the country, bankruptcy
practitioners and academics began to coalesce into
a unified ad hoc group which launched a national
grassroots effort to reform the bankruptcy venue
laws. Bankruptcy venue reform bills have been
proposed in 2017, 2018, 2019 and 2020.9

9 The Business Law Section of The Florida Bar has supported the 2017
bill "or any similar or subsequent legislation." The State Bar of California,
the State Bar of Minnesota, the State Bar of South Carolina, the State Bar
of Indiana (Bankruptcy Section) and the State Bar of Texas (Bankruptcy
Section), among other organizations, support bankruptcy venue reform.

JULY/AUGUST/SEPTEMBER 2021

ERIC A. ROSEN
This past June Representatives Zoe Lofgren
(D-CA) and Ken Buck (R-CO) introduced the most
recent proposed legislation. Representative Buck is
quoted as follows: “Under current U.S. law,
corporations filing Chapter 11 bankruptcy have the
ability to ‘venue shop’ and potentially choose a
court that has issued lenient rulings in similar
cases. Our bill will require corporations filing
Chapter 11 bankruptcy to go through those
proceedings in the forum they are primarily
located rather than running off to a court
across the country. This will eliminate companies’
ability to tilt the scale of justice and ensure the
case is heard in a court familiar with all
the affected stakeholders.”
Representative Lofgren put it thusly: “The
outcome of a Chapter 11 bankruptcy proceeding
can have a profound impact on the local
community where a corporation is based. It is
simply unfair that corporations can game the
bankruptcy system by choosing a distant court
where there is a cottage industry to advantage their
interests. Justice is best served when corporate
bankruptcies are adjudicated locally, with
convenient court access for employees, retirees,
and local creditors and a judge who knows the
affected community.”

DATA UTILIZED IN SUPPORT OF
BANKRUPTCY REFORM
A number of state-based organizations have
increasingly voiced support for bankruptcy venue
reform. The Venue Committee of the Bankruptcy
Section of the Minnesota State Bar Association, in
a report published in January of 2016, referred to a
study showing that seventy percent of public
companies that filed bankruptcy petitions in the
previous five years (2010-2015) did so in venues
outside of the district where their principal place of
business or principal assets were located. During
that period eighty percent of those companies filed
in the District of Delaware or the Southern District
of New York.
Most Chapter 11 cases are not filed by public
companies in large, or "mega" cases, but are instead
small to medium sized cases with between
$1Million and $50Million in non-contingent claims.
It bears emphasis that most of the 559 companies
that filed for bankruptcy protection in Delaware
over the 10-year period ending in 2012 were middle
market or smaller companies with no assets or
operations in Delaware.

Proponents of venue reform point to another
statistic. There are approximately 374 bankruptcy
judges on the bench across the United States. At
one time three of them oversaw approximately half
of the Chapter 11 cases brought by big public
corporations. In one year, approximately 57% of the
large public company bankruptcies ended up before
just three judges, and 39% ended up before a single
judge. According to Professor Levitin, judges are
literally vying to get these cases.

ADDITIONAL PROBLEMS WITH VENUE
UNDER THE PRESENT STATUTE AND
THE NEED TO FIX IT
The present bankruptcy venue provision has
created the concern which is at the heart of this
article, i.e., a significant number of interested
persons believe that debtors have increasingly
abused the venue provision by cherry-picking
certain courts and judges whom they believe will be
amenable to their requests, creating the reasonable
perception that the entire system is being played.
Whether this perception is true or not, the fact
that so many can reasonably believe it warrants
passage of the current reform bill. The mass
concentration of Chapter 11 cases in two districts
- Delaware and the Southern District of New York
- impedes the evolution of bankruptcy law, which
should benefit from the input of judges in multiple
jurisdictions with a variety of backgrounds and
views on how the Bankruptcy Code should be
interpreted or applied. Additionally, the exodus of
companies from local districts to far-flung venues
has a direct and negative impact on local economies
(and unfairly provides Delaware and the Southern
District of New York with a windfall).10 All of these
concerns result in degradation of the reputation of
our bankruptcy system.
Our court system is not and never will be perfect.
But one aspect of it can be healed, at least in part,
by reforming the bankruptcy venue provision. There
is no longer any valid reason to wait. 
10 Delaware's requirement that local counsel appear and participate at all
hearings creates another concern since a party in interest must incur this
additional expense unless it can hire Delaware counsel directly.
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ew things stir up greater emotions than gold
Fprecious
bullion. But, what happens when a refinery of
metals files bankruptcy and the gold mines
1

want their gold back? In such situations, the result
depends on whether a refinery’s inventory of
unrefined or refined gold belongs to the customers
who delivered the raw, unrefined gold (termed
“doré”) or whether the refinery is the actual owner
of such inventory. This question became center
stage of numerous disputes in the Chapter 11 case
of one of the nation’s largest precious metals
refineries, Republic Metals Corporation (n/k/a
Miami Metals I, Inc., Case No. 18-13359) filed in
the Southern District of New York.

The answer turns on whether the relationship
and transactions between the customer and the
precious metals refinery constitutes a bailment or a
sale. The problem is that applying the law of
bailment to the precious metals industry is not
straightforward and creates a contentious situation
as debtors, their secured creditors, and the
customers fight over these valuable assets in a
bankruptcy. The end results are mixed as the
specific facts drive the outcome. In this article, we
take a quick look at bailment law generally, the
process of refining precious metals, the analysis
courts undertake within this industry in
determining whether a bailment exists, and some
conclusions.

BAILMENT LAW GENERALLY
A bailment is defined as the “delivery of
personalty for some particular purpose, or a mere
deposit, upon a contract, express or implied,
providing that after the purpose has been fulfilled it
shall be redelivered to the person who delivered it,
or otherwise dealt with according to his directions,
or kept until he reclaims it, as the case may be.”2 In
the context of bankruptcy, mere possessory
interests are not sufficient to convey ownership to a
bailee and, as such, bailed goods are not “property
of the estate” of a bankrupt bailee.3
1 Eric Lopez Schnabel, a partner and Co-Chair of the Finance & Restructuring Practice Group, and Courina Yulisa, an associate in the group,
practice out of the New York City office of Dorsey & Whitney LLP. They
represented a gold mine customer in the Miami Metals bankruptcy case and
after a lengthy contested matter, including document discovery and numerous depositions, the dispute was ultimately settled.
2 Monroe Sys. For Bus., Inc. v. Intertrans Corp., 650 So. 2d 72, 75 (Fla. 3d
DCA 1994) (quoting Dunham v. State, 192 So. 324, 326 (Fla. 1939)); see
Herrington v. Verrilli, 151 F. Supp. 2d 449, 457 (S.D.N.Y. 2001) (quoting
Mays v. New York, N.H. & H.R. Co., 197 Misc. 1062, 1063–64 (App. Term 1st
Dep’t 1950)).
3 See JP Morgan Chase Bank, NA v. AVCO Corp. (In re Citation Corp.), 349
B.R. 290, 296–97 (Bankr. N.D. Ala. 2006) (finding a contract to create a
bailment and concluding that the debtor had no ownership interest, such
that its secured lender could not assert a lien on the subject materials).

In distinguishing a bailment from a sale, the
Supreme Court explained over a century ago:
The recognized distinction between bailment
and sale is that, when the identical article is to
be returned in the same or in some altered form,
the contract is one of bailment, and the title to
the property is not changed. On the other hand,
when there is no obligation to return the specific
article, and the receiver is at liberty to return
another thing of value, he becomes a debtor to
make the return, and the title to the property is
changed. The transaction is a sale.
Sturm v. Boker, 150 U.S. 312, 329 (1893).
Generally, this rule applies where the object in
question is transformed in some manner and both
parties mutually benefit from such a bailment, such
as when the particular “. . . logs are delivered to be
sawed into boards, or leather to be made into
shoes….”4 As the court in Miami Metals reiterated,
“[b]ailments for mutual benefit include bailments
locatio operis faciendi where the bailee is obligated
to perform work on the bailed item in exchange for
consideration.”5 Thus, the test courts use in
distinguishing bailments from sales is whether the
identical article is to be returned in the same or
altered form. Conversely, if the provider performing
the work is not obligated to return the same wood
or leather, but may deliver an item of equal value,
the transaction is classified as a sale or loan, and
the title of such article vests with the provider and
not with the supplier or customer.
Although courts have applied this standard
consistently in the context of refining,6 they have
not applied it exclusively in relation to fungible
goods. The UCC defines “fungible goods” as (A)
goods of which any unit, by nature or usage of
trade, is the equivalent of any other like unit; or (B)
goods that by agreement are treated as equivalent.7
Where a bailee commingles fungible goods and the
4 Powder Company v. Burkhardt, 97 U.S. 110, 116 (1878).
5 In re Miami Metals I, Inc., 603 B.R. 727, 735 (Bankr. S.D.N.Y. 2019).
6 See, e.g., Chisholm v. Eagle Ore Sampling Co., 144 F. 670, 671-72 (8th Cir.
1906) ("[I]t seems clear to us that the parties acted under the contract as
though the transactions were sales of the ore upon the basis of the assay
values of samples”); Welding Metals Inc. v. Foothill Capital Corp., No. 3:92
CV 00607 (WWE), 1997 WL 289671, at *9 (D. Conn. Apr. 14, 1997)
(“because there is no evidence that the metal returned to [the customer] was
the product of the metal originally delivered, except ‘solely by chance,’ the
arrangement between [the debtor and the customer] could not constitute a
bailment”); WESGO Division of GTE Products Corp. v. Harrison (In re Sitkin
Smelting & Refining, Inc.), 648 F.2d 252, 254 (5th Cir. 1981) (finding no
bailment where scrap material was commingled during refining and could
not be returned and refiner “agreed to either purchase the precious metals
recovered upon processing or return metals of like kind and quality less a
processing fee”).
7 U.C.C. § 1-201(18). See also Black’s Law Dictionary 541 (7th ed. 2000)
(“fungible” means “commercially interchangeable with other property of the
same kind”).
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contract has an indicia of a bailment relationship (a
common occurrence in the refining industry where
contracts have elements of both a sale and a
bailment), the commingling of such fungible goods,
such as wheat or natural gas, does not destroy the
bailment, even when the final product returned to
the bailor is not identical to the product the bailor
delivered to the bailee for alteration.8 Thus, courts
have also looked to the intent of the parties in
entering into the agreement and the course of
dealing between the parties in determining whether
a bailment or a sale exists within the framework of
fungible goods and when a transaction or contract
has elements characteristic of both a bailment and a
sale.9
Moreover, in situations where the contract has
mixed elements of bailment and sale, courts will
often “look beyond the four corners of the contract
and examine the various circumstances that led to
the contractual arrangement.”10 Some courts have
also focused on the “particular purpose” aspect of
the bailment definition, finding bailments where the
agreement clearly contemplates a specific purpose
other than a sale.11 Additionally, courts have found
that no sale occurs where parties intend for the
provider of services to receive a processing fee, and
not to pay a purchase price to obtain the property
at issue.12
8 See, e.g., In re Enron Corp., 2003 WL 23965469 at *3 (Bankr. S.D.N.Y.
Jan. 22, 2003) (“commingling fungible goods is not categorically antithetical
to a bailment” and the fact that a pipeline company “commingled natural
gas in [its] pipelines would be insufficient, as a matter of law, to destroy an
otherwise valid bailment.”); In re Computrex, Inc., 403 F.3d 807, 812 (6th
Cir. 2005) (“[T]he fact that the Debtor did in fact commingle its clients’
funds, does not establish that the funds were part of the Debtor’s estate. The
Debtor here is in essentially the same position as a bailee”).
9 See Consol. Accessories Corp. v. Franchise Tax. Bd., 161 Cal. App. 3d 1036,
1040 (2d Dist. Ct. App. 1984); 5 Fla. Jur. 2d Bailments § 4 (“Frequently, a
particular transaction has elements characteristic of both a bailment and a
sale, and the guide in any given case in determining the nature of the transaction is the expressed or presumed intention of the parties”).
10 Miami Metals, 603 B.R. at 733 (quoting In re Handy & Harman Refining
Grp. Inc., 271 B.R. 732, 736 (Bankr. D. Conn. 2001)).
11 See, e.g., In re Haase, 224 B.R. 673, 678 (C.D. Ill. 1998) (finding
bailment where cattle were delivered to debtor for the special purpose of
fattening them for the market); JP Morgan Chase Bank, NA v. AVCO Corp.
(In re Citation Corp.), 349 B.R. 290, 290 (Bankr. N.D. Ala. 2006) (finding
bailment where contract involved delivery of steel for a particular purpose
of refining the steel); Glenshaw Glass Co. v. Ontario Grape Growers’ Mktg.
Bd., 67 F.3d 470, 475 (3d Cir. 1995) (finding bailment where grapes were
delivered to debtors for processing and storage).
12 See In re Medomak Canning Co., 25 UCC Rep. Ser v. at 444–49 (debtor-processor of finished pork and beans products was slated only to receive
a processing fee while supplier of ingredients was to receive the finished
goods for further sale, and thus, no sale occurred between the supplier and
debtor-processor); C.f. Matter of Gardinier, Inc., 49 B.R. 489 (Bankr. Fla.
1985) (where debtor was only entitled to a processing fee in a transaction
for the sale of phosphate rock, and the supplier of phosphate was entitled to
the proceeds of the sale net of the processing fee, the debtor’s property of
the estate excluded all but the processing fee, under Florida’s law of resulting
trusts).

Finally, courts will also consider the applicability
of certain provisions of Article 7 of the UCC that
covers bailments versus Article 2 of the UCC that
governs the purchase and sale of goods. Under §
7-102, a “Bailee” is a “person that by a warehouse
receipt, bill of lading, or other document of title
acknowledges possession of goods and contracts to
deliver them.”13 Section 7-207 of the UCC requires
that warehouses -- which refineries may fall under in
conjunction with storing unrefined or refined
precious metals in their vaults – must either
maintain stored goods separately or may
commingle fungible goods. In the case of
commingled fungible goods, Section 7-207 states
that the customers/bailors will own those goods in
common. Thus, a bailor is entitled to its share of
the proceeds of the fungible property that the bailee
possesses as of the bankruptcy petition date,
regardless of whether the property was liquidated
post-petition, so long as the bailor can trace the
property to the commingled fungible property.14

THE PRECIOUS METALS REFINING
PROCESS
To understand how the application of bailments
can be problematic in the precious metals refining
industry, we must first follow the path of gold. A
refinery’s customer, e.g. a gold mine, partially
refines gold at the mining site into bars that are
called doré bars. These doré bars look like dirty/
lumpy gold bullion bars and it is these bars that the
gold mine ships to the refiner for refinement into
pure gold. Typically, these shipments are divided
into separate lots and assigned lot numbers for that
customer so that they may be segregated from other
customers’ unrefined materials. These lots are
subsequently weighed and melted to obtain a
homogenous sample for assay testing (determining
the precious metal content of the respective lot),
generally on the same day. Customers have the right
to be present to witness the weigh and assay
processes. The preliminary assay results of
materials provide the refiner with an estimated
amount of the precious metals contained in the
respective lot(s) received from a customer. To
ensure the reliability of the refiner’s assay, the
parties would take three assay samples from the
melted doré: one to be tested in the refiner’s own
lab, one to be tested by the customer’s lab, and a
third for a “referee” in the event that there was a
13 UCC § 7-102.
14 See In re Martin Fein & Co., 43 B.R. 623, 626 (Bankr. S.D.N.Y. 1984)
(“Where the property involved, or its proceeds, has been intermingled with
other goods or funds of the debtor’s [sic], the owner must definitely trace
that which he claims as contained in the assets of the estate. The goods
sought to be recovered must be definitely traced into the property of the
estate, or the proceeds thereof must be traced to a particular fund or to
specific property in which it was invested”).

— Continued on page 20

18 COMMERCIAL LAW WORLD

JULY/AUGUST/SEPTEMBER 2021

WANT TO EARN A
$500 CREDIT?

You can!

Contact Dawn Federico today about our NEW Agency-Get-A-Certified-Agency referral program.
REFER an agency for certification and your agency will receive a $500 credit* when that agency
becomes certified. Your $500 credit can be used for a CLLA or IACC event. There are plenty of excellent
events coming so be sure to be a part of this exciting offer!

Dawn Federico
Associate Director
312.240.1400
dawn.federico@clla.org
*To qualify for the $500 credit, the referring member agency must contact the prospective member agency. The referring agency must also contact
Dawn Federico and provide their contact information for follow up to the prospect agency.

CLLA.ORG

19

ERIC LOPEZ SCHNABEL AND COURINA YULISA

— Continued from page 18

dispute over the results between the customer’s lab
and the refiner’s lab. The final settlement occurs
when the refiner and the customer agree on the
metal content in a respective lot.
Prior to such final settlement, a customer could
request that the refiner make an “advance”
payment/transfer to the customer of up to
approximately 95% to 99% of the estimated metal
value of the applicable lot based on the preliminary
assay. These payments could be in the form of USD
wire transfer to the customer’s designated bank
account or through a “metal credit” transfer to the
customer’s designated “Loco London” metal
account.15 When a customer elects that metal credit
be paid/transferred to its Loco London metal
account, the refiner does not transfer actual
physical metals, but rather metal credits are moved
from the refiner’s metal account to the customer’s
account. Like a USD wire transfer between two
bank accounts where no physical cash is actually
moved, a payment of Loco London metal credits is
reflected as a credit in the customer’s Loco London
metal account and as a corresponding debit in the
refiner’s Loco London account.
After the melting/sampling phase, the raw
materials enter the refining process. During the
refining process, individual customer lots can be
combined with other customer lots and various
clean up material and residue material (sometimes
referred to as “clean up bars”). During the refining
process, the silver and gold contained in the
commingled material is dissolved in acid to create a
solution, analogous to dissolving sugar in hot water.
Upon completion of the refining process, the
disposition of the refined metal depends on the
relationship with the customer—including both the
customer’s contract and the parties’ course of
dealing. As an example, first, pursuant to a “future
sale,” a refinery could either purchase the metal
directly from the customer or would sell the metal
on the customer’s behalf. Second, under a “metal
return” arrangement, a refinery would refine the
doré sent to it and then return refined metal to the
customer. When a customer elects metal return,
there would be no sale of precious metal. Third,
pursuant to a “toll refining” arrangement which
often involve mining companies, a refinery would
provide assay and refining services only and would
then deliver the refined metal to the customer’s
chosen metal bank. Under this arrangement, like

15 A Loco London account is an account to support trading and transactions within the London Bullion Market and governed by LBMA, an international trade association representing the precious metals bullion market.
“Loco London” refers to gold and silver bullion that is physically held in
London vaults to underpin the trading activity in the market.
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the “metal return” arrangement, there should be no
sale of the metal.
The refined metal is then stored in the refiner’s
vault and in many instances sold or delivered to
third parties, or transferred to the refiner’s mint for
the production of various minted products, coins,
cast bars, etc. The vaults can at times hold more
than $100 million of the refined metal in the
refiner’s inventory. Unless there was a separate
program separating and tracing the metals a
customer delivered throughout the process to
prevent commingling, e.g. through a single-batch
closed circuit process, the refiner could not identify
the raw materials delivered by customers after they
were commingled with other lots for refining and
during and after the dissolution process. In Miami
Metals’ case, it commingled the raw materials
delivered by all of the customers in the ordinary
course of business and none of the raw materials
delivered by the customers were segregated or
identifiable during or afte the refining process.
As with Miami Metals, agreements may vary
from the refinery’s standard terms by a customer as
to when title is passed from the customer to the
refiner. Delivery and receipt of the doré and the
refined product, as well as the spot sales and toll
refining services, contribute to the variety of terms
and conditions that resulted in the various buckets
into which Miami Metals’ customers were placed as
part of the procedure to resolve the multitude of
ownership disputes that arose during the Chapter
11 case.

BAILMENT LAW WITHIN THE PRECIOUS
METALS REFINING INDUSTRY
Three cases evidence the need for courts to
carefully analyze the parties’ contract terms and
course of dealing within the precious metals
industry to ascertain whether a bailment or a sale
occurred.
In re Miami Metals I, Inc., 603 B.R. 727 (Bankr.
S.D.N.Y. 2019):
With over 40 objections from customers to the
debtor’s cash collateral motion and numerous
customer statements claiming ownership of the gold
inventory as of the petition date, the parties
determined that a resolution of these ownership
disputes required classification of the types of
agreements customers have into various buckets. In
the referenced decision, the court focused on a
summary judgment motion for Bucket 1 customers,
who signed the standard terms agreement the
debtor provided and argued that the contract
elements evidenced both bailment and sale
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characteristics and would require the court to
analyze the parties’ course of dealing outside of the
four corners of the contract. The debtor argues that
the agreement clearly evidenced a contract of sale,
and that the court should look no further than the
contract terms.
The court proceeded to look at the New York
and Florida law governing sales and bailment, and
applied them to the analysis of the executed
standard terms. The terms included the following
provisions that indicated a contract for sale: (1) the
debtor may return metals of like kind to the
customers rather than the same metal in different
form, (2) the customer warrants that it has good
and marketable title in connection with a sale, (3)
the parties are described as “merchants”, (4) there is
an exclusion of the term “bailment” in the
agreement except for a consignment provision
specifying that the property remains the property of
the debtor, and (5) there are two options included
for fixing the price of metals; the “spot price” and
the “London PM” price.16 While the court found
that the standard terms agreement unambiguously
established a framework for a sale rather than a
bailment, and thus extrinsic evidence need not be
considered, it still considered the parties’ course of
dealing, reasoning that the agreement may be
supplemented by the debtor’s course of
performance.17 However, it found that the course of
dealing also indicated a sale rather than a bailment,
reasoning that the raw metals delivered by the
customers were of varying qualities, forms and
included other materials that may differ from lot to
lot, and thus were not fungible. These non-fungible
materials were then commingled to produce a
refined product that was then fungible, i.e., varying
degrees of doré that included other materials
besides gold to refined gold bars. Because the raw
materials were deemed to be non-fungible and not
identical to other customer’s lots, the court
distinguished the case law where bailment is found
based in part on the fungibility of the material and
held that the relevant Bucket One customers did not
have an ownership interest in the debtor’s inventory
as the standard terms agreement and the parties’
course of dealing indicated a sale rather than a
bailment.
Delta Smelting & Refining Co. (Re), [1988] B.C.J.
No. 2532, 33 B.C.L.R. (2d) 383:
In Delta Smelting, the British Columbia Supreme
Court considered and rejected the arguments
similar to the Miami Metals customers on similar

16 Miami Metals, 603 B.R. at 736-38.
17 Id. at 740.

facts. B.C.J. No. 2532, 33 B.C.L.R. (2d) 383.18 In
Delta Smelting, certain of the customers delivered
doré to the debtor for refining. Initially, the
customers’ metals remained segregated while Delta
assayed each customers’ raw materials to determine
the precious metal content. After the assay, the raw
materials were commingled with material delivered
by other customers and with Delta’s own metal. At
the end of the refining process, the refined gold was
placed in the vault. However, there was no attempt
made to identify the metal attributable to any
customer. Rather, the customer was entitled to an
equivalent quantity of gold. The court held that on
those facts, no bailment could exist. The court
explained:
A bailment arises only where there is a delivery
of property on the basis that the same property
will be returned. Its form may be altered, but it
must be the same property. Thus where the
material delivered is mixed with other material,
on the basis that an equivalent quantity of the
same type of material will be returned, the
contract is one of sale, not bailment: Crawford v.
Kingston and Johnston (1952) O.R. 714; South
Australian Ins. Co. v. Randell, [1886] 3 L.R.P.C.
101. (The facts are distinguishable from those in
Busse v. Edmonton Grain & Hay Co. Ltd.,
[1932] 1 WWR 296 (BCCA), where no
intermixing was contemplated and there was a
right to return the identical grain and, the grain
was not to be consumed).
These principles negated the claim that Delta
was merely a bailee with property remaining
with the creditors. The refining process
necessarily involved the intermixing of metal
derived from various customers together with
Delta’s own metal. The final product was
indistinguishable as to source, and was treated
as such in Delta's accounting and inventory
systems. All the customers bargained for was the
return of a certain amount of equivalent metal in
kind - not the same property they turned over to
Delta.
Eastman Kodak Co. v. Harrison (In re Sitkin
Smelting & Refining, Inc.), 639 F.2d 1213 (5th Cir.
1981):
In this instance, the Fifth Circuit found that a
bailment existed under Alabama law where Kodak
delivered film waste to the debtor for processing
and extraction of silver. The parties’ contract
provided that Kodak’s “ownership of the film waste
would cease only upon its ‘destruction or change in
18 Canadian law in this respect is substantially identical to New York and
Florida law.
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identity.’”19 It also contemplated both a bailment
and a sale: the debtor held the unprocessed waste as
a bailee, and a sale arose only after the debtor
processed the waste and became obligated to
purchase the recovered silver.20 The court
explained, however, that “[p]rocessing [of the film
waste], of course, would result in the sale of the
silver content to [the debtor].”21 In that case, the
film waste was never commingled with the debtor’s
other inventory or processed. It was labeled,
segregated and identified at every stage of the
process. The court utilized a five-factor test when
the contract contemplated both a bailment and a
sale: (1) the option of the customer to require the
return of its material or to direct its sale, (2)
evidence indicating the material was being stored
on the customer’s behalf, (3) responsibility for the
waste transferred to the processor that is consistent
with a bailee’s duty of care, (4) the material was
tagged, separated, and identified, apart from similar
material to be processed, and (5) the processor’s
bookkeeping did not show the waste as a
receivable.22 639 F.2d at 1215; see also United States
v. Fleet Nat’l Bank (In re Handy and Harman
Refining Group, Inc.), 271 B.R. 732, 737 (Bankr. D.
Conn. 2001), discussed infra.

CONCLUSIONS
As with the refining industry in general,
contracts within the precious metals refining
industry often indicate both a sale and a bailment
relationship. Thus, many courts look to evidence
beyond the four corners of the contract to establish
the parties’ intent. Here, the parties’ course of
dealing is paramount, notably due to the
commingling of the materials as part of the refining
process that creates an uncertainty as to whether
the materials returned to customers are identical,
albeit transformed. The considerations include
whether or not the raw product and the end product
are fungible, the effect of the commingling with
respect to the ability to trace the customer’s
materials, and the care and control the refiner/
processor possesses over the product. The Miami
Metals court noted in a later decision in In re Miami
Metals I, Inc., No. 18-13359 (SHL), 2021 Bankr.
LEXIS 61, at *31-32 (Bankr. S.D.N.Y. Jan. 13, 2021)
that there are considerations that require further
extrinsic evidence that include the tracing and
allocation of the metal bank accounts, and the
parties’ intent to create a refining services

relationship as opposed to a purchase and sale
relationship.
In particular, the fungibility of refined gold
versus the differing characteristics of the raw
material is a unique aspect of this industry.
Customers vary from gold mining companies to
jewelry pawn shops and they all create an array of
raw materials from doré (which has varying degrees
of gold, silver, and other materials) to scrap
shavings of gold and silver to old finished jewelry. It
is noteworthy that the court in Miami Metals
distinguishes the lack of fungibility of the raw
material as it is delivered to the refiner versus the
fungibility of the finished refined gold product to be
sold, credited, or delivered back to the customer.
There are nuances in which the tracing of the
commingled metals is classified as tracking the
refiner’s obligation to the customer as an
accounting process flow, and not tracking the
physical metal itself.
Regardless, the big takeaway in attempting to
avoid or lessen such ownership disputes in the
bankruptcies of precious metals industry entities is
to ensure that the agreement and the parties’ course
of dealing conforms with the actual process of how
the precious metals refinery operates. If the realities
of the refining operations limit the capabilities of
the parties to enter into a bailment relationship,
courts may interpret such relationships as a
purchase and sale relationship regardless of the
parties’ intent in a written document. In other
words, make your contracts clear as to a bailment
or a sale and make sure that the realities of the
refining process mimic the clear contractual
arrangements. 

19 Id. at 1214.
20 Id. at 1215.
21 Id. at 1217.
22 Id. at 1215; see also United States v. Fleet Nat’l Bank (In re Handy and
Harman Refining Group, Inc.), 271 B.R. 732, 737 (Bankr. D. Conn. 2001).
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he different sections of the Bankruptcy Code
should all work together for a common purpose.
TSometimes
a situation arises which looks like a

disconnect. I had this happen in a dischargeability
case I am defending. The creditor filed an action
under Section 523 of the Bankruptcy Code, based
on a suit pending in another state, and asked to
have the stay lifted to allow the case to go forward.
While the motion was pending, the debtor received
his general discharge. The court asked the parties
to address the impact of Section 362(c)(2)(C),
which states that the automatic stay for an
individual in Chapter 7 terminates upon entry of
the general discharge.
By way of background, Section 523 provides for
exemption to discharge by stating that a discharge
under Section 727, 1141, 1192, 1228(a), 1228(b) or
1328(b) “does not discharge an individual from any
debt” covered by the next nineteen subsections.
In the case of an individual debtor, the automatic
stay under Section 362(a) operates like a
preliminary injunction, enjoining suits against the
debtor pending entry of the discharge. The
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discharge acts like a permanent injunction and bars
the pursuit of actions against the discharged debt.
With respect to lawsuits and collection actions, the
protection of the discharged debt takes over from
the automatic stay. In theory, the transition should
be seamless. However, what happens in the
situation where the stay has expired under Section
362(c)(2)(C), but the debt has not yet been
determined to be dischargeable or nondischargeable?
The problem, as it first appeared to me, was that
if the stay terminated due to the discharge and the
debt had not been discharged, didn’t that leave the
creditor free to continue the litigation? My solution
was to say that when the debt has not been
determined to be dischargeable or not, the
discharge had not taken effect as to that debt and
therefore Section 362(c)(2)(C) did not apply.
The judge had a different analysis, although the
Court essentially arrived at the same result. The
Court ruled that entry of the discharge did in fact
terminate the stay, rendering the motion to lift stay
moot. However, the discharge took over at that
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the opposite is true. The debt is not excluded from
the discharge until the court so finds.

point. Section 524(a)(2) states that the discharge
“operates as an injunction against the
commencement or continuation, the employment of
process, or an act, to collect, recover or offset any
such debt as a personal liability of the debtor….”
Thus, the court found that even though
dischargeability had not yet been determined, the
discharge blocked pursuit of the state court action.
The court further ruled that if the creditor wanted
to continue in the state court forum, it could ask
the bankruptcy court to abstain in favor of the state
court action.

The problem is more difficult for debts that are
automatically deemed nondischargeable. Recently I
wrote that certain educational loans did not fall
within the language of Section 523(a)(8). Thus,
these debts would be immediately discharged.
However, if the debtor misunderstands the nature of
the debt and it really is nondischargeable, then the
discharge would never take effect. For these
automatically nondischargeable debts, there is a
binary outcome. Either the discharge applies
immediately, or it is excluded from discharge
immediately. Despite this certainty, there may be
ambiguity as to whether the discharge applies or
not. This leads to the possibility that a creditor may
be violating the discharge, even if it has a good faith
belief that the discharge does not apply. In this
case, a prudent creditor will stop trying to collect
and seek a determination that the discharge does
not apply. However, in far too many cases, I see the
creditor continue trying to collect until the court
finds the debt to be subject to the discharge. At that
point, the discharge has clearly been violated and
there may be consequences for the creditor. 

The court’s solution reconciles Sections 362(c)
(2)(C), 523(a) and 524(a)(2). The discharge is the
discharge. Thus, for an individual in a chapter 7
case, entry of the discharge terminates the stay.
However, the automatic stay is replaced by the
injunction of Section 524(a)(2). If the debt is later
found to be nondischargeable, then Section 523(a)
excludes it from operation of the discharge. That
being said, during that period when the debt is
neither dischargeable nor nondischargeable, the
discharge applies.
The problem that I had in my thinking was that I
assumed that the discharge did not take effect until
the debt was found to be dischargeable. However,
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INTRODUCTION
Nonconsensual third-party releases, although
around for some time, have become controversial in
several recent bankruptcy cases arising at least in
part in response to mass tort claims, such as Purdue
Pharma, Boy Scouts of America, and USA
Gymnastics. The releases are now so worrisome that
Congress is paying attention with a recent hearing
and two newly-introduced bills to constrain the
practice. Discussion of the fairness and legality of
such releases has likewise been amplified during the
Purdue Pharma plan confirmation process. The
issue is ripe with real-time major case controversies
such as the recent confirmation of the Purdue
Pharma chapter 11 plan, a plan principally based on
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nonconsensual third-party releases and subject to
appeal. Is change on the horizon?
Our purpose is not to predict the future, but to
provide background on the practice of including
third-party releases in plan settlements, including
reasons for allowing or limiting them. We will
discuss the proposed legislation and consider
nonconsensual third-party releases in relation to
other controversial bankruptcy practices, namely
venue shopping and equitable mootness, each of
which support the viability of third-party releases in
confirmed chapter 11 plans and so too are now
under scrutiny. Driven by a practical, deal-maker
mindset, have chapter 11 stakeholders gone too far?

JULY/AUGUST/SEPTEMBER 2021

CANDICE KLINE, ESQ.

DISCUSSION
Nonconsensual, third-party releases are
increasingly an integral part of a chapter 11 plan.
The term itself is descriptive. The release absolves
third-party nondebtors of their liabilities. As the
release is entered against the wishes of certain
creditors, it is nonconsensual.1
And they are potent. Where such release is
approved, a plaintiff loses the right to sue the
nondebtor party merely because the dispute became
entangled in a debtor’s chapter 11 bankruptcy. The
nondebtor defendant receives the release, usually in
exchange for a large payment to the estate and
sometimes other consideration, but without ever
subjecting itself to the rigors and transparency of a
bankruptcy case. The release, firmly embedded as
an essential part of a debtor’s plan, is then
submitted for approval by a bankruptcy judge,
typically during the plan confirmation process.
Practitioners engineer cases from the very
beginning to win approval of nonconsensual
third-party releases that aim to broadly protect
well-resourced nondebtors from the troubles of
liquidating through the bankruptcy process.
Nondebtors help too. They threaten to pull the plug
and doom the plan if the releases are not granted.
Wealthy nondebtors such as the Sackler Family in
Purdue Pharma also may use aggressive offshore
asset protection strategies that render collection
costly and speculative, making settlement relatively
attractive. Judge Drain called the Sackler trust
collection problem “a bitter result, B-I-T-T-E-R” and
“incredibly frustrating.”2 Preplanning works.

RELEASES COME FAST: CREDITORS BE
NIMBLE, CREDITORS BE QUICK
The process to settle nondebtor claims often
occurs at the very start of the debtor’s case. The
debtor, in coordination with the nondebtor who is
contemplating settlement and looking for a future
broad release from all litigation, will request an
1 The statements in this article are the author’s own and do not reflect
the opinions or viewpoints of Saul Ewing Arnstein & Lehr LLP or her
colleagues at the firm. While this article mainly focuses on nonconsensual
third-party releases, chapter 11 plans are complex and often include many
types of releases, which could be releases granted by the debtor, consensual
releases (sometimes deemed so for unimpaired or nonvoting creditors),
exculpations for insiders, senior lenders, professionals and so on, permanent
injunctions, channeling injunctions, trust procedures, bar orders, and other
protective mechanisms for settlement parties, plan proponents, and other
interested stakeholders.
2 See Transcript of bench decision confirming the Purdue Pharma chapter
11 plan, State of Washington Notice of Appeal, No. 19-23649-rdd, Dkt. No.
3724 (Sept. 1, 2021).

injunction to stay plaintiffs and other claimholders
in any pending litigation or disputes. This
injunction then bars creditors from pursuing
nondebtors even though the nondebtors are outside
the protection of the automatic stay.
The argued rationale for the injunction is to
protect the debtor from distractions and costs from
lawsuits against the nondebtor, and from depletion
of estate assets, even if the nondebtor is no longer
operating the business.3 “Distraction” and the
argued rationale for the injunction is to protect the
debtor from distractions and costs from lawsuits
against the nondebtor, and from depletion of estate
assets, even if the nondebtor is no longer operating
the business. “Distraction” and “depletion” may
certainly happen, but in other types of civil
litigation outside bankruptcy, including mediation,
obtaining a stay of the underlying litigation is not
the norm. In bankruptcy, however, the request for
preliminary injunctions is often successful and
could occur on day one of the debtor’s chapter 11
case.
This practice may catch creditors by surprise,
and leave them fighting an uphill battle. Although
the injunction may be approved as preliminary or
temporary, once granted it is very difficult to lift the
injunction if the prospects of settlement and
proposing a confirmable plan seem positive.
Creditors facing such injunctions must remain
vigilant, since once effectively stayed, they may
never be able to resume their lawsuits, even if they
oppose the proposed settlement. The plan then
replaces the temporary injunction with a permanent
settlement and nonparty release. From day one,
creditors with claims against nondebtors are
forcibly swept into the debtor’s bankruptcy and may
remain there, without a lifeboat.
For example, in Purdue Pharma, the first motion
for a preliminary injunction from commencing or
continuing action – seeking to enjoin over 2,625
lawsuits filed by governmental and private
3 See In re Purdue Pharma L.P., No. 19-08289-rdd, Dkt. No. 2, 2-1 (Bankr.
S.D.N.Y. Sept. 18, 2019). The proposed order included a finding by the
court that continuation of the nondebtor litigation against nondebtors not
subject to bankruptcy court supervision would “result in irreparable harm
to the Debtors and their reorganization, including by subjecting the Debtors
to substantial, but ultimately unproductive, costs, materially lessening the
Debtor’s ability to maximize value and recovery to the public and potential
estate stakeholders, … [and] would significantly distract the Debtors from
vital bankruptcy proceedings … all to the substantial detriment of the
Debtors and their estates. Moreover, the Debtors have demonstrated that
any harm to the [creditors] … from a stay is outweighed by the irreparable
harm that the Debtors will suffer in the absence of preliminary injunctive
relief.” The Purdue Pharma chapter 11 case docket is available free of charge
at the Prime Clerk claims agent website, https://restructuring.primeclerk.
com/purdue pharma/Home-DocketInfo.
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claimants against the debtors and related parties
– was filed on September 18, 2019, immediately
after commencing the chapter 11 cases.4 After a
contested hearing that involved many objecting
creditors, on October 11, 2019, the court granted
the injunction as requested by the debtors and their
insider related parties.5 The bankruptcy court then
extended the preliminary injunction many more
times to essentially span the duration of the
case.6Once granted, even if vigorously contested, a
bankruptcy court may find it difficult to end an
injunction because the grounds supporting the
initial grant likely remain in place throughout the
plan confirmation process.7
In another example, the bankruptcy court in the
FirstEnergy Solutions chapter 11 case asserted
primacy over and enjoined a federal agency, the
Federal Energy Regulatory Commission or FERC,
within days of the chapter 11 filing,8 a decision that
was later reversed by the Sixth Circuit on direct
appeal.9 With the possibility of a stay on nondebtor
litigation or even regulatory oversight
4 See In re Purdue Pharma L.P., No. 19-08289-rdd, Dkt. Nos. 2, 3 (Bankr.
S.D.N.Y. Sept. 18, 2019). The preliminary injunction sought by the debtors
extended to “former or current (a) owners (including any trusts and
their respective trustees and beneficiaries), (b) directors, (c) officers, (d)
employees, and (e) associated entities of the Debtors that were or could have
been commenced before the commencement of the case (“Related Parties,”
and the claims against them described in this paragraph, the “Related-Party
Claims”) for 270 days from entry of the injunction. Id. (proposed order).
The Purdue Pharma entities filed their chapter 11 cases on September ,
2019.
5 See In re Purdue Pharma L.P., No. 19-08289-rdd, Dkt. Nos. 82, 89 (Bankr.
S.D.N.Y. Oct. 11, 2019 & Oct. 18, 2019).The original and amended orders
enjoined the plaintiffs from commencing or continuing any activity against
the “Debtors and/or Related Parties” through November 6, 2019. The
bankruptcy court reserved the right to extend the preliminary injunction
period. This order was amended to, among other things, include tolling
provisions.
6 For a list of motions and hearings that ultimately extended the initial
preliminary injunction to span the case, see the Eighteenth Amended
Order Pursuant to 11 U.S.C. § 105(a) Granting Motion for a Preliminary
Injunction extending the preliminary injunction through June 16, 2021,
see In re Purdue Pharma L.P., No. 19-23649-rdd, Dkt. No. 2897 (Bankr.
S.D.N.Y. May 21, 2021); No. 19-08289-rdd, Dkt. No. 270 (Bankr. S.D.N.Y.
June 2, 2021). The Nineteenth Amended Order was signed on June 17,
2021 and was intended by the debtors to bridge the plan confirmation
hearing. No. 19-08289-rdd, Dkt. No. 269-70, 274 (Bankr. S.D.N.Y. June
2, 2021 & June 17, 2021). The Twentieth Amended Order was signed
on August 30, 2021 and extended the preliminary injunction through
September 1, 2021. No. 19-08289-rdd, Dkt. No. 286 (Bankr. S.D.N.Y.
August 30, 2021). The bankruptcy court confirmed Purdue Pharma’s
Eleventh Amended Joint Chapter Plan of Reorganization on September
1, 2021. See Notice of Appeal, No. 19-23649-rdd, Dkt. No. 3724 (Bankr.
S.D.N.Y. Sept. 1, 2021) (The notice of appeal includes transcript of bench
ruling.).
7 See Rick Archer, Purdue Asks To Extend Opioid Suit Shield To End Of
Summer, LAW 360 (June 3, 2021).
8 See In re FirstEnergy Solutions Corp., No. 18-3787 (6th Cir. Dec. 12,
2019).
9 Id.
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responsibilities being issued on day one, creditors
must be alert and then remain vigilant.
Aware of the potential for bankruptcy
intervention, such as the perpetual preliminary
injunction and nonconsensual third-party releases
discussed above, plaintiffs representing thousands
of ovarian cancer victims took preemptive action.
Plaintiffs, already stuck in bankruptcy with a
Johnson & Johnson supplier called Imersys Talc,
asked the bankruptcy judge overseeing that case for
an injunction to prevent J&J from entering into a
“divisive merger” known as the “Texas Two-Step.”10
In executing this dance step, J&J could shield good
assets from any bankruptcy process by creating an
affiliate to assume liabilities and then dumping the
talc liability-laden affiliate into bankruptcy,
allowing J&J to then fund a plan settlement in
exchange for nonconsensual third-party
releases.11The Imersys Talc bankruptcy judge
denied the plaintiffs’ request for an injunction.12
Practitioners in asbestos-related bankruptcy
cases have matured this strategy, which burdens an
affiliate with the asbestos liabilities and then only
that entity files the chapter 11 case, protecting the
healthy businesses from further liability and from
bankruptcy itself.13 It is now a routine way to shield
nondebtors from the full brunt of continued
litigation and ultimately from liability.
An early injunction appears to serve the
aspirations of a bankruptcy proceeding, to finally
resolve all disputes in one forum. The forum,
incidentally, is selected by the debtor and its
advisors and main stakeholders, many of whom will
benefit from nonconsensual plan releases.
Proponents of the injunction and ultimate
settlement argue that bankruptcy provides vast
efficiency benefits over myriad, value-destroying,
piece-meal litigation in dealing with mass tort
10 For a discussion of the Texas Two-Step and some recent asbestos cases,
see Adam Levitin, The Texas Two-Step: The New Fad in Fraudulent Transfers, Credit Slips Blog, posted July 19, 2021.
11 See Felix Simon, The Texas Two-Step, AXIOS (July 22, 2021), available
at www.axios.com/johnson-and-johnson-baby-powder-bankruptcy-dec4874ce02b-4076-817d-83de74d6196c.html.
12 See Steven Church, J&J Defeats Effort to Block Texas Corporate
Restructuring Move, BLOOMBERG LAW (Aug. 26, 2021), available at
www.bloomberglaw.com/pharma-and-life-sciences/j-j-defeats-effort-to-blocktexas-corporate -restructuring-move.
13 For a recent example, In re Paddock Enterprises, LLC, a Delaware LLC
affiliate of Owens-Illinois Group Inc. created in 2019 for this purpose, No.
2010028, Dkt. No. 2 (Bankr. D. Del. Jan. 6, 2020) (First-Day Declaration),
docket and case information available at https://cases.primeclerk.com/
paddock/Home-Index. See Andrew Scurria, Asbestos Costs Drive OwensIllinois Affiliate to Bankruptcy, WSJ PRO BANKRUPTCY (Jan, 6, 2020),
available at https://www.wsj.com/articles/asbestos-costs-drive-owens-illinoisaffiliate-to-bankruptcy-11578316195.
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cases. Proponents contend that without the
injunction, settlement and reorganization is
impossible. Said positively, with the injunction all
things are possible. But this rhetorical flourish may
overstate the actual risks and benefits.
A few remaining nonconsenting creditors, such
as the State of Washington and District of
Columbia in Purdue Pharma, for example, do not
alone threaten devastating outcomes, and future
settlement remains possible. Is it fair or proper for a
bankruptcy court to deny these creditors their day
in court against nondebtors? By cutting off lawsuits
without consent, do nonconsensual third-party
releases undermine the very foundation of the
adversarial judicial system?

POTENTIAL ALTERNATIVES EXIST, BUT
ARE THEY BETTER?
Nondebtors could still file their own bankruptcy
cases to stay the litigation, but they would then face
the transparency and liquidation demands of a
bankruptcy process. This they seem reluctant to do
if they can buy a broad release through another
entities’ bankruptcy. Does denying nonconsenting
creditors their choice to pursue their cases, outside
of bankruptcy or in a separate bankruptcy case,
seem consistent with fairness and due process?
Bankruptcy is not necessarily less expensive in the
large plan settlement chapter 11 cases, which
accrue hundreds of millions of dollars in attorneys’
fees.14
One alternative to bankruptcy is multi-district
litigation or “MDL” procedures in federal district
court for mass tort cases, including opioid-related
lawsuits.15 The MDL that consolidated prescriptionrelated opioid lawsuits filed by public entities has
produced a settlement with four defendants or
around $26 billion to fund community programs.16
Potentially, MDL proceedings could result in
efficiencies and controlled attorneys’ fees to
14 Mike Baker, “Staggering” Legal Fees in Boy Scouts Bankruptcy Case,
N.Y. TIMES (May 11, 2021) (noting that by August 2021, fees “could
reach $150 million” and “is the money taken off the top of what could be
offered to victims, [and] have become a rising point of contention”). The
bankruptcy judge overseeing the Boy Scouts’ case, Judge Laurie Selber
Silverstein, call the fee totals “staggering.” Id.
15 See In re National Prescription Opioid Litigation, No. 17-md-02804 (N.D.
Ohio), Polster, J.
16 See Nathaniel Weixel, Drug Companies Reach Tentative $26 billion
National Opioid Settlement, THE HILL (July 21, 2021), available at https://
thehill.com/policy/healthcare/564161-drug-distributors-reach-26-billionopioid-settlement-agreement-with-states. For an example of an MDL order
establishing a settlement fund, In re National Prescription Opioid Litigation,
No. 17-md-02804 Dkt. No. 3828 (N.D. Ohio Aug. 12, 2021).

preserve recovery for public health or victim
compensation. District Court Judge Polster recently
capped attorneys’ fee at 15% of the total client
award, finding any fee above the cap “presumptively
unreasonable.”17 According to Judge Polster, the
cap was necessary to maximize the settlement
proceeds to communities affected by the opioid
addiction crisis.18 Bankruptcy courts and the
regulatory scheme that oversees bankruptcy cases
seem less equipped to control professional fees and
expenses and maximize creditor recoveries.19 A
litigation trust mechanism, as was used in the 9/11
and Deepwater Horizon mass tort cases, provides
another potential approach; however, both examples
are not without criticism.20
The Bankruptcy Code includes a codified
litigation trust solution with a channeling
injunction, but only in asbestos cases outside of
17 See Nate Redmond, Lawyers’ Fees from $26 Bln Opioid Settlement
Capped at 15%, REUTERS (Aug. 9, 2021) (“A contingent fee in excess of
the distributional award under the Settlement Agreements is presumptively
unreasonable,” quoting Judge Polster.). Located at www.reuters.com. The
total settlement pool reserved for attorneys’ fees and expenses is around $2.3
billion. Id.
18 Id.
19 See Rapoport, Nancy B., Rethinking Professional Fees in Chapter 11
Cases (2010). Scholarly Works. 17, available at https://scholars.law.unlv.
edu/facpub/17.
20 Congress established the September 11th Victim Compensation Fund
(VCF) in 2001 to compensate victims of the 9/11 attacks, a program
that distributed $7 billion to victims and their families (who agreed to
broad releases as part of their settlements), and was reopened in 2011
to compensate 9/11 victims diagnosed with a 9/11-related illness. See
“September 11th Victim Compensation Fund: Compensation of Claims,”
Federal Register Notice, Vol. 83, No. 192, Oct. 3, 2018, available at https://
www.govinfo.gov/content/pkg/FR-2018-10-03/pdf/2018-21490.pdf. For more
information, visit www.vcf.gov.
The Deepwater Horizon Explosion also resulted in an MDL proceeding
in the U.S. District Court for the Eastern District of Louisiana, MDL 2179 Oil Spill by the Oil Rig "Deepwater Horizon" (Barbier, J.) to settle
claims arising from 3,000 lawsuits relating to the death of 11 individuals
and damages caused by the Deepwater Horizon Explosion that released
millions of gallons of oil into the Gulf of Mexico. See the court’s website
at http://www.laed.uscourts.gov/oilspill/oilspill.htm. Also shortly after
the 2010 explosion, BP created the Gulf Coast Claims Facility with $20
billion from current and future earnings to compensate victims and address
environmental liabilities, in exchange for releases by victims accepting
compensation from the fund. See Jonathan Weisman And Guy Chazan, BP
Agrees to $20 Billion Fund, WSJ (June 17, 2010), available at https://www.
wsj.com/articles/SB10001424052748704198004575310571698602094.
After some controversy about claims processing and concerns with the
administrator Kenneth Feinberg (the same administrator for the 9/11 fund)
who was paid by BP to administer the program, it eventually fell under court
supervision in 2013. For additional information on the settlement funds,
see Deepwater Horizon Court-Supervised Settlement Program, available
at https://www.deepwaterhorizonsettlements.com/. For a comparison of
the 9/11 and Deepwater Horizon fund programs, and criticism of both
approaches, see Linda S. Mullenix, Prometheus Unbound: The Gulf Coast
Claims Facility as a Means for Resolving Mass Tort Claims - A Fund Too
Far, 71 La. L. Rev. 819 (2011), available at: https://digitalcommons.law.lsu.
edu/lalrev/vol71/iss3/3.
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section 524(g).21 Reform could include revision to
the Bankruptcy Code to expressly broaden
application of that section to non-asbestos mass tort
cases.22 Without such express statutory authority,
bankruptcy courts tenuously rely on their general
powers of section 105(a) to approve plans with
channeling injunctions in non-asbestos cases.
Procedures and practices have developed in
bankruptcy courts to handle mass tort cases outside
section 524(g), lending further confidence in
bankruptcy as an appropriate forum.23 Bankruptcy
seems likely to remain a preferred forum for mass
tort cases if debtors and their nondebtor
stakeholder like the outcomes, so long as the law
permits it.24
21 See 11 U.S.C. § 524(g) (permitting channeling injunctions implemented
as part of a plan trust to satisfy personal injury, wrongful death, and
property-damage claims “allegedly caused by the presence of, or exposure to,
asbestos or asbestos containing products,” id. at 524(g)(2)(B)(i)(I)).
22 See Crowell & Moring, A Look Back at Mass Tort Bankruptcy Cases
in 2019 – Asbestos and Beyond, Client Alert (Jan. 22, 2020), available at
https://www.crowell.com/NewsEvents/AlertsNewsletters/all/A-Look-Back-atMass-Tort-Bankruptcy-Cases-in-2019-Asbestos-and-Beyond.
23 See, e.g., S. Elizabeth Gibson, Judicial Management of Mass Tort
Bankruptcy Cases, Federal Judicial Center (2005), available at https://www.
uscourts.gov/sites/default/files/gibsjudi_1.pdf.
24 For a discussion of the evolution of bankruptcy as a forum for mass tort
litigation after Johns-Manville, the pioneering asbestos case that inspired
section 524(g), see Paul, A. et al., Resolving Mass Tort Liability Through
Bankruptcy, 37th Annual Southeastern Bankruptcy Law Institute, April 1416, 2011, available at https://sbli-inc.org/archive/2011/documents/BB_Paul.
pdf.
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A CIRCUIT COURT SPLIT DRIVES
RELEASE-DRIVEN PLANS TO RELEASEFRIENDLY CIRCUITS
The specific reference to asbestos litigation trusts
– and no other type of mass tort cases – supports a
view that nonconsensual third-party releases are not
authorized under the Code.25 Opponents of
nonconsensual, third-party releases also observe
that another sub-part paragraph of 524, section
524(e), limits the bankruptcy discharge to the
debtor.26 This position is described as a minority
view and is held by the Fifth,27 Ninth,28 and Tenth29
Circuits. These circuits generally bar nonconsensual
25 See G. Marcus Cole, A Calculus without Consent: Mass Tort
Bankruptcies, Future Claimants, and the Problem of Third Party NonDebtor Discharge, 84 IOWA L. REV. 753, 775-77 (1999) (describing
approval of nonconsensual third-party releases as “judicial overreaching
unwarranted by the circumstances, unauthorized by the Code, and
destructive of the rule of law,” id. At 780.)
26 Id. at 761-70. See 11 U.S.C. § 524(e), which provides that [e]xcept as
provided in subsection (a)(3) of this section, discharge of a debt of the
debtor does not affect the liability of any other entity on, or the property of
any other entity for, such debt.”
27 See In re Vitro S.A.B. de CV, 701 F.3d 1031 (5th Cir. 2012); In re Pacific
Lumber Co., 584 F.3d 229 (5th Cir. 2009).
28 See In re Lowenschuss, 67 F.3d 1394 (9th Cir. 1995); In re Am.
Hardwoods, Inc., 885 F.2d 621 (9th Cir. 1989); see also In re Yellowstone
Mountain Club, LLC, 460 B.R. 254 (Bankr. D. Mont. 2011).
29 See In re Western Real Estate Fund, Inc., 922 F.2d 592 (10th Cir. 1990);
see also In re Digital Impact, Inc., 223 B.R. 1 (Bankr. N.D. Okla. 1998).
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third-party releases. However, they have approved
consensual releases and exculpation clauses
protecting bankruptcy professionals and others.30
At risk of oversimplification, because these circuit’s
broad view of section 524(e) prohibits any discharge
to nondebtors, nonconsensual third-party releases,
which essentially do that, are barred.
Circuits that allow these releases, however, more
narrowly read 524(e) and buttress the argument
with the general powers under section 105, relying
upon factor tests that vary among the circuits. This
is called a majority view. The circuits that find
authority for nonconsensual third-party releases are
the Second,31 Third,32 Fourth,33 Sixth,34 Seventh,35
and Eleventh36 Circuits. The specific circuit-level
guidance differs among them, and consistency in
rulings is sometimes difficult to find, even between
bankruptcy courts in the same district. This
variability in part reflects the fact-intensive, case-bycase approach used by the courts when evaluating
the appropriateness of nonconsensual third-party
releases. Finally, although the First37 and Eighth38
Circuits do not have circuit-level precedent on the
30 See In re PG&E Corp., 617 B.R. 671 (Bankr. N.D. Cal. 2020) (approving
opt-in consensual releases and exculpatory provisions in plan); Blixseth
v. Credit Suisse, 961 F.3d 1074 (9th Cir. 2020) (permitting a “narrow
exculpation clause” releasing nondebtors for liabilities arising from activities
during the plan process).
31 See In re Metromedia Fiber Network, Inc., 416 F.3d 136 (2d Cir. 2005);
see also In re Aegean Marine Petroleum Network, Inc., 599 B.R. 717
(Bankr. S.D.N.Y. 2019); In re Genco Shipping & Trading Ltd., 513 B.R. 233
(Bankr. S.D.N.Y. 2014).
32 See In re Continental Airlines, 203 F.3d 203 (3d Cir. 2000); see also In re
Lower Bucks Hosp., 571 F. App’x 139 (3d Cir. 2014); In re Millennium Lab
Holdings II, LLC, 575 B.R. 252 (Bankr. D. Del. 2017); In re Tribune Co.,
464 B.R. 208 (Bankr. D. Del. 2011); In re Congoleum Corp., 362 B.R. 167
(Bankr. D.N.J. 2007).
33 See Nat’l Heritage Found., Inc. v. Highbourne Found., 760 F.3d 344 (4th
Cir. 2014); In re A.H. Robins Co., Inc., 880 F.2d 694 (4th Cir. 1989).
34 See In re Dow Corning Corp., 280 F.3d 648 (6th Cir. 2002); In re FirstEnergy Solutions Corp., 606 B.R. 720 (Bankr. N.D. Ohio 2019).
35 See In re Airadigm Commc’ns, Inc., 519 F.3d 640 (7th Cir. 2008); In re
Ingersoll, Inc., 562 F.3d 856 (7th Cir. 2009); In re Specialty Equip. Cos.,
Inc., 3 F.3d 1043 (7th Cir. 1993); see also In re Berwick Black Cattle Co.,
394 B.R. 448 (Bankr. C.D. Ill. 2008). The Seventh Circuit finds support
for nonconsensual releases under section 105’s general powers to carry out
the provision of the Code and section 1123(b)(6), which provides that a
plan may “include any other appropriate provision not inconsistent with the
applicable provisions of this title.”
36 See In re Seaside Eng. & Surv’g, Inc., 780 F.3d 1070 (11th Cir. 2015); see
also In re Winn-Dixie Stores, Inc., 356 B.R. 239 (Bankr. M.D. Fla. 2006); In
re Friedman’s, Inc., 356 B.R. 758 (Bankr. S.D. Ga. 2005).
37 See In re Chicago Invests., LLC, 470 B.R. 32 (Bankr. D. Mass. 2012);
In re Quincy Med. Center, Inc., No. 11-16394-MSH, 2011 WL 5592907
(Bankr. D. Mass. Nov. 16, 2011); In re Mahoney Hawkes, LLP, 289 B.R.
285 (Bankr. D. Mass. 2002) (adopting the Master Mortgage factor test).
38 See In re Master Mortg. Inv. Fund, Inc., 168 B.R. 930 (Bankr. W.D. Mo.
1994) (establishing widely used factor test); see also In re Archdiocese of St.
Paul and Minneapolis, 578 B.R. 823 (Bankr. D. Minn. 2017).

issue, there are lower court decisions in each circuit
that support nonconsensual third-party releases
through application of the Master Mortgage fivefactor test,39 a widely-adopted test formulated by the
U.S. Bankruptcy Court in the Western District of
Missouri, in the Eighth Circuit.
The existence of this circuit split influences the
venue selection for the bankruptcy filing. If
nonconsensual third-party releases are sought to
protect nondebtors who may contribute to the plan
in exchange for such releases, those debtors will file
the case in a circuit that recognizes the releases.
Thus mass tort cases find their way into Delaware
to access third circuit precedent or the Southern
District of New York to access second circuit
precedent. Debtors access these courts (or any
other court with favorable law) by utilizing the
flexible provisions of the bankruptcy venue statute
to file where an affiliate has its state of
incorporation or assets.40

BANKRUPTCY HOLDS THE EDGE:
RELEASES, CONTROL, AND VENUE
EQUALS LEVERAGE
Mass tort defendants have reasons to prefer filing
a bankruptcy. A major advantage to the bankruptcy
process is the power to compel plan settlement
discussions and bind nonconsenting creditors. This
compulsion can extend to a plan with broad
nonconsensual third-party releases. Other
bankruptcy doctrines such as equitable mootness
then protect the approved plan against any appeals,
which is briefly introduced below. Taken together,
bankruptcy practices and doctrines shift leverage
away from creditors and over to debtors and the
39 The five factor test includes: (1) an identity of interest between
the debtor and the nondebtor such that a suit against the nondebtor is
essentially a suit against the debtor or will deplete the estate; (2) the
nondebtor has contributed substantial assets to the reorganization; (3) the
injunction is essential to the reorganization, and without it, there is little
likelihood of success; (4) a substantial majority of creditors agree to the
injunction, and the impacted class(es) has “overwhelmingly” voted to accept
the proposed plan treatment; and (5) the plan provides a mechanism for the
payment of all, or substantially all, of the claims of the class(es) affected by
the injunction. In re Master Mortg. 168 B.R. at 935.
40 28 U.S.C. § 1408. See Eric Rosen, “The Reason Bankruptcy Venue
Reform is Needed Now,” Commercial Law World, vol. 35, issue 3 [this issue –
ed.] Venue shopping often means a filing in a forum other than the location
of the debtor’s headquarters. For example, Boy Scouts filed in Delaware
through a newly organized LLC, Delaware BSA, LLC, although it is based
in Fort Worth, Texas, in the Fifth Circuit. The Fifth Circuit frowns upon
nonconsensual, third-party releases. Purdue Pharma filed in the Southern
District of New York (in nearby White Plains), although its headquarters
are located in Stamford, Connecticut, in the First Circuit. The First
Circuit, although likely supportive of nonconsensual third-party releases
under appropriate circumstances, lacks circuit-level precedent allowing
nonconsensual, third-party releases.
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nondebtor stakeholders, who then drive the chapter
11 case.
If the company is prepared for a change of
control or liquidation, there are advantages in
bankruptcy. This is especially true for nonprofit
debtors without shareholders. Many nonprofit mass
tort defendants have chosen bankruptcy as their
collective settlement forum, including Boy Scouts of
America, USA Gymnastics, and Catholic dioceses
throughout the country. Usually the plans proposed
in such cases enjoin and then release claims against
nondebtors over the objection of nonconsenting
creditors.
In Boy Scouts of America, only the national
organization filed a chapter 11 case, to protect
around 250 local councils from bankruptcy
themselves, although the councils own most of the
property available for settlement and are where the
alleged tort claims occurred.41 By shielding the
local councils, the national organization bore the
brunt of the bankruptcy process and achieved a
plan settlement with Boy Scouts of America
contributing $250 million and the local councils up
to $600 million, in exchange for broad releases of
sex-abuse related claims.42 The local councils
benefit from a nonconsensual channeling injunction
and creation of a settlement trust for abuse victims,
with related nonconsensual third-party releases as
“necessary to effect a meaningful and final
resolution” of the abuse victim claims.43 The plan
also includes an opt-out release provision for
consensual releases.
This strategy is possible only because Boy Scouts
of America created a Delaware entity to satisfy the
venue requirement to enter Delaware’s bankruptcy

41 See Becky Yerak & Soma Biswas, Boy Scouts Draw Plan to Settle with
Sex-Abuse Victims, Exit Bankruptcy. Here’s What We Know, WSJ PRO
BANKRUPTCY (August 27, 2021), available at https://www.wsj.com/
articles/the-boy-scouts-bankruptcy-case-what-to-know-11630062000.
42 Id. See fn 43, infra.
43 See Amended Disclosure Statement for the Fourth Amended Chapter
11 Plan of Reorganization for Boy Scouts of America and Delaware BSA,
LLC, No, 20-10343-LSS, Dkt. No. 5485 (July 2, 2021). To argue urgent
acceptance of the plan, debtors raise operating pressures related in-part to
the Covid-19 pandemic and that the longer the case goes on, the higher
the attorneys’ fees and expenses. Id. According to the debtors, professional
fees charged to the Boy Scouts, a mission-driven charitable organization,
will exceed $155 million by the end of September 2021, with an on-going
run rate of $10 million per month. Id. For the releases and channeling
injunction, see also the Fourth Amended Chapter 11 Plan of Reorganization
for Boy Scouts of America and Delaware BSA, LLC, No. 20-10343-LSS,
Dkt. No. 5484 (July 2, 2021). Public access to the bankruptcy court docket
and related case information is available at https://cases.omniagentsolutions.
com (search Boy Scouts of America for case web page).
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court.44 Chapter 11 practitioners that direct where
cases are filed can leverage flexibility in the venue
statute to file cases in jurisdictions and with judges
they view as good for the case. Opposing the
debtors’ chosen venue is expensive and impractical
for creditors.45 The availability of multiple venues in
which to file a case is often criticized, and has
resulted in a recently-introduced bill to limit the
practice.
The Bankruptcy Venue Reform Act of 2021
(H.R. 4193), introduced on June 28, 2021, by Reps.
Lofgren (D. Calif.) and Buck (R. Colo.) is pending
in the U.S. House of Representatives. This is the
fifth year in a row with legislation introduced to
reform the venue statute for bankruptcy cases.46
The venue reform bill aims to curtail venue forum
shopping by requiring debtors to file in the location
of their headquarters (as used in SEC filings) or the
location of their principal assets, among other
related provisions. The CLLA supports this
legislation.

CREDITORS MAY APPEAL, RIGHT?
Creditors objecting to the nonparty release face
limited avenues to appeal after plan
implementation. Practically speaking, if the
objecting creditor loses in the bankruptcy court and
the plan is confirmed, the appeal will likely face a
44 Adam Levitin, Boy Scouts of America: Venue Demerit Badge, Credit
Slips Blog, posted Feb. 21, 2020.
45 Id.
46 Congress has introduced legislation to curtail venue shopping in
bankruptcy cases in the House or Senate repeatedly in the new millennium.
The recent momentum over the last few years reflects efforts by the CLLA,
an ad hoc group of nationwide supports from coast to coast, and other
supportive organizations such as the National Association of Attorneys’
General (NAAG) and United Mine Workers, among many others. NAAG
issued a letter signed by 42 state and territory attorneys’ general advocating
for venue reform. See National Association of Attorneys General, Letter Re:
H.R. 4421 – Bankruptcy Venue Reform Act of 2019, dated Feb. 20, 2020,
available at https://www.naag.org/press-releases/attorneys-general-supportbankruptcy-venue-reform-act-of-2019/.
This position is consistent with the opposition of some attorneys general to
broad nonconsensual releases of state and public entities claims in Purdue
Pharma. Maryland and Washington were lead states behind the NAAG
letter and oppose the Purdue Pharma plan. See Brian E. Frosh, Maryland
Attorney General, Press Release (Sept. 1. 2021) and Bob Ferguson,
Washington Attorney General, Press Release (Sept. 1, 2021). The State of
Washington immediately filed its notice of appeal of the Purdue Pharma
plan following confirmation, 19-23649-rdd, Dkt. No. 3724 (Sept. 1, 2021),
fn. 2, infra.
FirstEnergy Solutions is another case that attracted state and federal
government opposition to nonconsensual third-party releases in a plan
settlement protecting a nondebtor parent company for around $1 billion in
consideration. For a brief overview of the release issue, see David A. Beck,
A Billion Can’t Always Buy You a Third-Party Release, 38 AM. BANKR.
INST. J. 26 (Nov. 2019). The plan was confirmed without the third-party
release. Id.
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motion to dismiss based upon another controversial
bankruptcy doctrine, equitable mootness. This
bankruptcy invention is premised upon the idea
that a successful appeal after confirmation would
require that the bankruptcy court unwind the whole
plan, which is not feasible once parties take action
to implement it. Accordingly, even meritorious
appeals are cut off if the remedy would “upset the
apple cart” because the court “could not put
humpty dumpty back together again” after plan
implementation.47 Once an appeal of a confirmation
order is dismissed as “equitably moot,” the
nonconsenting creditor is left without an agreed
remedy and with no appellate review.
Along with significant costs incurred by the
debtor to advocate for the nonconsensual thirdparty releases in the plan, resources that arguably
would otherwise go to creditor distributions,
creditors also face significant costs and obstacles to
contest the releases or other aspects of the
settlement. These costs are in addition to what has
been spent and what is expected to be spent on the
merits of the claims. Some creditors will readily
accept the plan and releases, while others may do
so reluctantly, abandoning the fight only after
additional bankruptcy trial practice exhausts time
and resources, and tolerance for the process has
compelled acquiescence.48

WHERE DOES THIS LEAVE MASS TORT
CASES IN BANKRUPTCY?
Well-resourced nondebtors pay significant sums
into a settlement of an affiliated debtor’s
bankruptcy case, relying upon the debtor, through
its professionals, to gain approval of nondebtor
releases, over the objection of creditors. Bankruptcy
is a lumbering and expensive process. Many
professionals are paid through the estate as a
47 See, e.g., In re UNR Indus., Inc., 20 F.3d 766, 768-71 (7th Cir. 1994)
(apple cart), In re Thorpe Insulation Co., 677 F.3d 869, 883 (9th Cir. 2012)
(same); In re Pub. Svc. Co. of New Hampshire, 963 F.2d 469, 475 (1st Cir.
1992) (humpty dumpty); see also Continental Airlines, 91 F.3d 553, 566 (3d
Cir.1996) (unscrambling eggs). For more recent discussions of the equitable
mootness doctrine, see In re VeroBlue Farms USA, Inc., Nos. 19-3413, 193487 (8th Cir. Aug. 5, 2021) (remanding for further analysis); In re Tribune
Media Co., 799 F.3d 272 (3d Cir. 2015) (granting dismissal on equitable
mootness grounds one appeal, remanding on another); In re One2One
Commc’ns, LLC, No. 13-3410, 2015 WL 4430302 (3d Cir. 2015) (rejecting
dismissal); Andrew Scurria, Bankruptcy Appeals are Dismissed too Quickly,
Appellate Court Says, WSJ PRO BANKRUPTCY (Aug. 5, 2021). The
author was actively on brief in the Tribune Media appeals.
48 See Brian Mann, 15 States Drop Opposition to Controversial Purdue
Pharma OxyContin Bankruptcy, NPR (July 8, 2021), available at https://
www.npr.org/2021/07/08/1014043094/fifteen-states-drop-opposition-tocontroversial-purdue-pharma-oxycontin-bankrupt.

priority expense, reducing monies otherwise
available to creditor recoveries. If the court
overrules objections to the releases and settlement,
creditors are stuck, and lose the right to be heard in
any court on the released claims, and often, on the
plan itself if they appeal.
This is quid pro quo: in exchange for millions or
even billions contributed to the debtor, the court
enjoins creditors from any further litigation. The
nondebtor buys global peace. Sometimes it doesn’t
work.49 More often it does.50 In Purdue Pharma, the
bankruptcy court confirmed the plan with modestly
narrowed nonconsensual third-party releases after a
contested plan confirmation hearing. For those
releases, the estate received around $4.5 billion and
other benefits for creditors.51
Although substantial consideration to the estate
should not be the sole objective, it is required by
courts and is core to the argument for third-party
releases. The argument goes that without these
releases, the nondebtors will not fund the
settlement and therefore the plan will fail, leaving
creditors with a far worse outcome such as years of
costly, highly -contested litigation, or even with
nothing at all. That the nondebtors will settle in the
bankruptcy case suggests they would likely also
settle in state court proceedings, or in their own
bankruptcy case. However, this reasonable scenario
is rarely observed in argument, and the choice
presented is between a fight to the bitter end or
accepting a “meh, okay” deal now.

CONGRESS TO THE RESCUE, MAYBE?
Given the spotlight on nonconsensual third-party
releases, Congress has taken notice. Two bills are
pending this term on the Hill. The first, called the
SACKLER Act (Stop Shielding Assets from
49 In FirstEnergy Solutions, the debtors failed to get past the disclosure
statement stage with an overly broad release that failed to satisfy the Dow
Corning factor test, controlling precedent in the Sixth Circuit. See fn 46,
supra. The author contributed to this article and served as counsel to an
opponent to the nonconsensual third-party release first proposed by the
debtors in their disclosure statement. Bankruptcy Judge Alan Koschik held
that FirstEnergy Solutions’ plan was patently unconfirmable because it
contained a nonconsensual third-party release that could not be approved
because it failed to meet all factors under the Dow Corning factor test. Id.
50 See Meryl Kornfield, Bankruptcy Judge Approves Purdue Pharma Plan
to Resolve Opioid Claims, Giving Sackler Family Civil Immunity, WASH.
POST (Sept. 1, 2021), available at https://www.washingtonpost.com/
business/2021/09/01/purdue-pharma-bankruptcy-judge-ruling/.
51 See fn 2, supra; Jan Hoffman, Purdue Pharma Is Dissolved and Sacklers
Pay $4.5 Billion to Settle Opioid Claims, N.Y. TIMES (Sept. 1, 2021),
available at https://www.nytimes.com/2021/09/01/health/purdue-sacklersopioids-settlement.html.
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Corporate Known Liability by Eliminating nondebtor Releases Act) (S.2472) is plainly a reaction
to the Purdue Pharma case and would prohibit the
nonconsensual release of claims held by states,
municipalities, and other public entities. (The
“Sackler” named in the bill refers to the family that
owned Purdue Pharma during the opioid crisis.) It
was introduced in the Senate on July 26, 2021, by
Sens. Warren (D-Mass.) and Blumenthal (D-Conn.)
and as of September 3, 2021, had no other
cosponsors. This bill would amend section 105 to
clarify that a court may not “except as provided by
section 524(g) of this title, enjoin or release a claim
against a non-debtor by a State, municipality,
federally recognized Tribe, or the United States,”
among other related provisions, such as limiting any
temporary stay ordered by the court to 90 days.
The other pending bill has been introduced in
both chambers and is entitled the Nondebtor
Release Prohibition Act of 2021 and is intended to
“amend title 11, United States Code, to prohibit
nonconsensual release of a nondebtor entity’s
liability to an entity other than the debtor, and for
other purposes.” (S.2497, H.R.4777). Introduced on
July 28, 2021 by Rep. Nadler (D-NY) in the House
and Sen. Warren (D-Mass.) in the Senate, this bill
has few other co-sponsors. The Act would bar any
nonconsensual third-party releases by proposing a
new section 113 titled “Prohibition of nondebtor
releases,” subject to certain exceptions including
§524(g) and consensual releases.52 The Act also
attempts to regulate consensual releases (with new
standards for notice and consent), sales and asset
dispositions, stays, and appeals, all related to
release practices.
Although the legislation may not move quickly or
at all this year, Congress also signaled strong
interest by scheduling a public hearing; on July 28,
2021, the House Judiciary’s Subcommittee on
Antitrust, Commercial and Administrative Law
52 Senate bill 2497 and House bill 4777 provide that “the court may not
— (1) with respect to the liability of an entity other than the debtor or the
estate on, or the liability of property of an entity other than the debtor or the
estate for, a claim or cause of action of an entity other than the debtor or the
estate—(A) approve any provision, in a plan of reorganization or otherwise,
for the discharge, release, termination, or modification of such liability;
or (B) order the discharge, release, termination, or modification of such
liability; or (2) with respect to a claim or cause of action of an entity other
than the debtor or the estate against an entity other than the debtor or the
estate, or against property of an entity other than the debtor or the estate,
enjoin—(A) the commencement or continuation (including the issuance
or employment of process) of a judicial, administrative, or other action or
proceeding to assert, assess, collect, recover, offset, recoup, or otherwise
enforce such claim or cause of action; or (B) any act to assert, assess,
collect, recover, offset, recoup, or otherwise enforce such claim or cause of
action.”
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held a hearing on Confronting Abuses of the
Chapter 11 System, including nonconsensual
third-party releases.53 Witnesses included
Connecticut’s Attorney General who opposed the
Purdue Pharma settlement and a former Olympic
gymnast, now an attorney, who has opposed the
injunctions imposed in the USA Gymnastics
bankruptcy which protect the U.S. Olympic
Committee, a nondebtor, from suit.54
The hearing also addressed venue shopping,
which as noted above is often related to
nonconsensual third-party releases. Professor Adam
Levitin of Georgetown Law Center argued against
allowing debtors to hand-pick venue to get before a
court which is amenable to nonconsensual thirdparty releases. According to Professor Levitin, by
remaining outside bankruptcy themselves and
obtaining broad releases in the Purdue Pharma case,
the Sacklers “will actually emerge from Purdue’s
bankruptcy richer than they went into it.”55
Addressing the longstanding practice of filing large
chapter 11 cases in magnet courts, Professor
Levitin revealed that “57% of the large company
bankruptcies filed in the country were filed before
just three of the nation’s 375 bankruptcy judges.”56
Do practitioner efforts to hand-pick courts (and
even judges) favorably disposed to their plan
represent zealous advocacy or abuse of the system?
By leveraging immense power through bankruptcy
(including ready use of injunctions) to forcibly
compromise and release claims against nondebtors,
the current practice stretches the reach and
imagination of bankruptcy law.57

53 See Maria Chutchian, Bankruptcy Reform Debate Targets Bad
Corporate Actors, Popular Judges, REUTERS (July 28, 2021), available at
www.reuters.com/legal/transactional/bankruptcy-reform-debate-targets-badcorporate-actors-popular-judges-2021.
54 Id.
55 See Press Release, Professor Adam Levitin to Congress: “Perverse”
Bankruptcy Rule Makes Rich Richer, Georgetown Law Center (Aug. 4,
2021), available at www.law.georgetown.edu/news/professor-adam-levitin-tocongress-perverse-bankruptcy-rule-makes-rich-richer.
56 See Written Testimony of Adam J. Levitin, Professor of Law,
Georgetown University Law Center, Committee on the Judiciary
Subcommittee on Antitrust, Commercial, and Administrative Law, U.S.
House of Representatives, Oversight of the Bankruptcy Code, Part I:
Confronting Abuse of the Chapter 11 System, July 28, 2021.
57 For a discussion of the propriety and constitutionality of bankruptcy
courts granting nonconsensual, third-party releases, see Ralph Brubaker, A
Case Study in Federal Bankruptcy Jurisdiction: Core Jurisdiction (or Not) to
Approve Non-Debtor “Releases” and Permanent Injunctions in Chapter 11, 38
BANKRUPTCY LAW LETTER (February 2018).
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CONCLUSION
The CLLA is monitoring developments with
these bills and debating whether the League should
take a formal position on nonconsensual third-party
releases, including whether another approach may
be a better solution than either pending bill, a
narrow ban protecting public entities or a wholesale
ban of the practice. The ABI Commission to Study
the Reform of Chapter 11, for example, has
recommended preserving nonconsensual thirdparty releases if they pass muster after the Court
applies the Master Mortgage factors.58 This is not
the last word on nonconsensual third-party releases
and the recent mass tort cases of Purdue Pharma,
Boy Scouts, and USA Gymnastics will likely fuel
continued debate and inform congressional action.

resolve the circuit court split and provide
meaningful guidance.59 However, for a statute-based
practice such as bankruptcy, a legislative fix by
Congress seems preferable. By design, Congress is
closer to the public policy concerns of balancing
the needs of constituents with corporate debtors
and owners.
Congress should act. As shown in connection
with Purdue Pharma, which inspired public protests,
trust in the integrity of the bankruptcy system may
itself be at risk. 
59 See Hon. Harlin D. Hale, et al., Set Me Free: Shared Policy Concerns on
Nonconsensual Third-Party Releases, 35 AM. BANKR. INST. J. 26 (Sept.
2016).

Some commentators argue that the issue is ripe
for resolution by the Supreme Court, which could
58 ABI Commission to Study the Reform of Chapter 11, Final Report and
Recommendations, pp. 252-56 (2012-2014), available at https://abiworld.
app.box.com/s/vvircv5xv83aavl4dp4h.
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IN REMEMBRANCE OF BARBARA M. BARRON
BY: STEPHEN W. SATHER

accepted into the legal profession at this time, so
her decision to open a practice was a bold one. In
1983, she hired a recent law school graduate named
Manny Newburger giving rise to the firm that
would ultimately become Barron & Newburger,
P.C. Two early cases which brought her attention
were Briarcliff Utilities and Steve Scott.
In the Briarcliff case, she was appointed Chapter
11 Trustee for a water utility near Spicewood,
Texas. One of the customers of the utility who did
not pay his bill was Willie Nelson. Ms. Barron sued
the music legend twice. Eventually she was able to
pay all the creditors with interest and return money
to the company’s owner.

My close friend and colleague Barbara Barron
passed away in her sleep on Thursday August 5,
2021. I first met her on a case in 1988. I got to know
her well from bar activities around 2000, and then
when I joined Barron & Newburger, P.C. in 2003.
Here is a look at her life and some of her most
notable achievements.

LEGAL CAREER
In 1974, Barbara was working as a young MBA
for Texas Instruments in Dallas. When her mentor
left the company, she realized that she qualified for
in-state tuition at the University of Texas School of
Law. Tuition was absurdly cheap back then, perhaps
$500.00 per year.
After graduation, she went to work for the Texas
Attorney General’s office. At the AG’s office, she
had many appearances before the Fifth Circuit
Court of Appeals representing the state in habeas
corpus proceedings. Some of these included
Harryman v. Estelle, 616 F.2d 870 (5th Cir. 1980)
and Blasingame v. Estelle, 604 F.2d 893 (5th Cir.
1979). She also represented state agencies such as
the Comptroller of Public Accounts, who would
become creditors in her later bankruptcy career.
In the early 1980s, she entered private practice
and formed her own firm. Women were not fully

The Steve Scott case arose during the real estate
collapse of the late 1980s and early 1990s in Texas.
Mr. Scott owned an office building on Barton
Springs Road in Austin. A savings & loan, which
later was taken over by the Resolution Trust
Corporation (“RTC”), attempted to foreclose upon
the building. However, the building sat on two lots,
only one of which was covered by the deed of trust.
Ms. Barron filed a Chapter 11 case for Mr. Scott
and sued the RTC alleging that the government
entity was wrongfully using the half of the building
not covered by the deed of trust. The RTC claimed
that the court lacked jurisdiction over it and that its
power to avoid unwritten agreements overrode the
failure of the deed of trust to describe the full
property. After the bankruptcy court authored an
opinion finding that it did have jurisdiction, Scott v.
Resolution Trust Corporation, 157 B.R. 297 (Bankr.
W.D. Tex. 1993), the parties reached a settlement.
Under the settlement, Mr. Scott was able to repurchase his building on favorable terms and the
prior opinion was withdrawn. Although the opinion
was formally withdrawn and cannot be accessed
online, it can still be found in older copies of the
Bankruptcy Reporter printed before the opinion
was withdrawn.
In another one of her cases, her bankruptcy estate
came to own a large quantity of wine. She obtained
the necessary permits from the State of Texas to
allow the wine to be sold out of the vault of a failed
bank, giving rise to the Wine Vault. The novelty of
the arrangement made for a successful sale.
— Continued on page 38
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— Continued from page 36

As the firm became Barron & Newburger,
Manny Newburger recognized that the Fair Debt
Collection Practices Act was going to become a
major source of litigation. He and Ms. Barron
authored a book on the Fair Debt Collection
Practice Laws of the United States. Once, when an
older attorney was attempting to lecture Ms. Barron
about the FDCPA, she asked him to look on his
bookshelf and see if he had a certain book. Sure
enough, the attorney had a copy of the book
co-authored by Ms. Barron.
Throughout her career, Ms. Barron was an active
member of the Commercial Law League of
America and worked on many amicus briefs filed
on behalf of the League. One of these was Heintz v.
Jenkins, 514 U.S. 291 (1995), an early case
interpreting the FDCPA. Ms. Barron and I worked
together on Reed v. City of Arlington, 650 F.3d 571
(5th Cir. 2011)(en banc). In that case, a panel of the
Fifth Circuit had ruled that a trustee was bound by
a debtor’s fraudulent failure to disclose an asset. We
filed an amicus brief on behalf of the CLLA and all
members of the court, except for the members of
the original panel, agreed that the trustee was not
bound by the debtor’s concealment of assets. We
also worked together on In re Woerner, 783 F.3d 266
(5th Cir. 2015)(en banc) in which the full Fifth
Circuit overruled an eighteen year old precedent
which had held that an attorney’s ability to get paid
in a failed Chapter 11 case depended on whether
the attorney was successful. The en banc Court
ruled that the proper test was whether the attorney’s
actions were reasonable at the time.

Ms. Barron was active in charitable activities as
well. She once helped a high school student put on
a concert to raise money for the Health Alliance for
Austin Musicians. She helped to get several
musicians from the Antone’s Records label to
perform at the benefit. She also organized and
executed a benefit to raise money to buy an
ambulance in Israel for American Friends of Magen
David Adom, the Israeli equivalent of the Red
Cross. She was named the 2013 Volunteer of the
Year by Jewish Family Services of Austin and
served on the board of the local YMCA for many
years. She developed the Patient Partners program
for Jewish Family Services of Austin. She was
instrumental in establishing the Debt Counseling
Clinic to assist the Legal Aid Society of Central
Texas, and she organized the Insolvency Support
Group in Austin — one of the first groups of its kind
in the United States.

PERSONAL LIFE
In her personal life, she enjoyed trips to New
York to watch Broadway shows. She was a
supporter of the Austin Film Festival and Austin
Jewish Film Festival. Her home was full of books,
both serious and popular. She had recently finished
Lisa Scottolini’s latest book before her death. Dim
sum and bagels were two of her favorite meals for
Sunday brunch.
Barbara continued to work until the end and was
last in the office two days before she passed away.
She will be missed.

Throughout her career, Barbara had a special
interest in representing restaurants in bankruptcy
and represented many well-known dining
establishments.

EDUCATION AND CHARITABLE WORK
Barbara Barron was also very involved in
continuing legal education. She spoke at many
courses, including a series of Ten Commandments
lectures aimed at helping creditors maximize their
recovery and avoid pitfalls in bankruptcy cases. She
created innovative courses for the State Bar of
Texas on Bankruptcy Mediation and Forensic
Finance. Ms. Barron was the co-recipient of the
Constant Gardener Award from Advocacy, Inc. for
her representation of a hearing-impaired debtor
who stood to lose her claims under the Americans
with Disabilities Act.
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Much Ado About Nothing

A TRILOGY

BOOK TWO

A FEW COOKIES MORE

Welcome to the second installment of my first
attempt at a trilogy in this column. As with most
famous trilogies, the first installment can act as a
standalone story (i.e. Star Wars, The Matrix and
Eleanor the Aardvark Goes Quantity Surveying).
The second installment always leaves you hanging,
figuratively, so you are guaranteed to come back
and pay for the third installment, or just hanging,
literally (i.e. The Empire Strikes Back, LOTR The
Two Towers and Fifty Shades Darker).
For those of you that did not read, or do not
remember the first installment due to certain
issues that will not be discussed in polite company,
here is a synopsis: Suit was brought against a
business on Georgia’s Coastal Plain and their
counsel (“Angel Eyes”) was such a weasel that he
had the temperature slowly inched up throughout
the deposition of my client (“The Good”) until I
heroically noticed I was sweating profusely and ran
to the thermostat, whereupon I was able to expose
his dastardly deeds.
As noted previously, the only judge in this
particular court was on medical leave and not
much was happening. Angel Eyes continued in his
course of obfuscation and bullying until I decided
to delve deeper into the life of his client, Tuco
Benedicto Pacífico Juan María Ramírez [also
known as “The Rat”]. As this was before Al Gore
invented the internet, all communication was by
mail or in person. Angel Eyes kept poor-mouthing
for his client, The Rat, and the company’s inability
to pay even a small portion the debt.
Communication with the Court was
complicated, as there was no way to reach the
judge, and the clerk’s office was uncooperative at
best. It seems I had committed the sin of being
from Atlanta. We would request documents from
the Court via mail and send them a check to pay
for however many pages of copies we requested.
They would regularly return our letter and check
telling us the number was wrong or copies of this
document were 32.3 cents a page and to re-send
the correct amount, even though the price had
been quoted to us prior to mailing.
Communications which we wanted forwarded to
the judge, as the clerk’s office was the only conduit,
never seemed to get there. I was completely
frustrated by all of this, but it was a four-hour drive
to the Courthouse.
Then I was treated with a bit of good luck, in
that I had a hearing in a case just south of the
court in which the case against The Rat and his
company was pending. I would be able to research

The Rat’s real estate, financing statements, etc.
and pay the clerk’s office in cash for the exact
amount.
I went down to my hearing and, when it was
over, headed up to the other courthouse to do my
research. When I arrived, I met the employees in
the clerk’s office. For anyone who went to public
elementary school at the same time I did, just
picture the “cafeteria ladies” that served up the
questionable lunches. They were all pale-skinned,
overweight and wore comfortable shoes. Some had
that quasi-mustache consisting of a group of widely
spaced long black hairs that you try not to stare at
and fail miserably. After doing my research in the
record room, I went to pay for my copies and was
ready for the “exact change, only” smile they gave
me because I was carrying all combinations and
denominations of bills and coins.
Next was to search the file docket for other
pending actions. Leafing through, I found that The
Rat had been less than faithful and his wife had
filed for divorce. Now I could secure a source of
financial information and some rather salacious
allegations that might be of use later, but attempts
to get the clerk to allow me to review the actual file
were met with some resistance. I noted the wife’s
counsel’s name and, on my way out of town,
dropped by their offices and left a card. [This
portion of the story continues in the next
installment.]
So, what the heck were cookies doing in the title
of this tale? Well, based on my impression of the
clerks, I decided I would try to get on their good
side. I remembered a company that delivered
bouquets of cookies. But not just any cookies.
These cookies were thick, dry, buttery sugar
cookies with a sugar-hardened alloy of overly-dyed
icing portraying horsies, puppies and flowers and
such, all arranged in vases that Woolworth’s would
probably have carried.
Upon my return to the office, I ordered a large
arrangement of those artery-hardening totems of
dry-mouthed doom to be delivered to the clerk’s
office, along with a business card and a note
thanking them for their assistance. From that
point forward, I was received like the prodigal son;
I never paid for another copy and eventually even
got a peek into that divorce file. 
Stay tuned for the thrilling conclusion: The Good,
The Bad and The Ugly Divorce.
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