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BANKRUPTCY VENUE REFORM
H.R. 4193 and S. 2827
1.

PROPOSAL

In June, 2021, Representatives Zoe Lofgren (D-CA) and Ken Buck (R-CO) introduced
HR 4193, followed by S 2827 in September, 2021, by Senators John Cornyn (R-TX) and
Elizabeth Warren (D-MA) – bipartisan bills to amend the venue provisions in the US
Bankruptcy Code. Both bills propose to eliminate the state of incorporation of the debtor as a
basis for venue in commencing a business Chapter 11 case, providing instead for venue in the
debtor's principal place of business, where its principal assets are located or where an affiliated
entity had previous filed (as long as the parent entity filed first). We are looking for additional
co-sponsors.
Copies
of
both
bills
can
be
found
at
https://www.congress.gov/117/bills/hr4193/BILLS-117hr4193ih.pdf
and
https://www.congress.gov/117/bills/s2827/BILLS-117s2827is.pdf
2.

THE PROBLEM

The root problem of the bankruptcy venue crisis stems from the growing concentration of
large business cases being filed in a handful of courts by utilizing the current permissive venue
provisions of 28 USC Section 1408. For example, in 2020, three bankruptcy judges, out of a total
of 375 judges nationwide, heard 57% of all large commercial cases.1 And even more troubling,
is the growing trend of weaponizing Chapter 11 to limit claims and damages from mass tort
victims. Cases like Purdue Pharma (opioids) and LTL Management (Johnson & Johnson talc
cases) are "poster children" to this increasing use of the Chapter 11 bankruptcy process. The ability
of debtors and their professionals to manipulate laws and choose their own venue to achieve a
desired outcome directly threatens the integrity of the bankruptcy system and erodes public
confidence. Attached is a Bloomberg on how forum shopping impacted the Purdue Pharma
bankruptcy case.
The National Association of Attorneys General recognized this problem and in November
1

Oversight of the Bankruptcy Code, Part 1: Confronting Abuses of the Chapter 11 System: Hearings before the
Subcommittee on Antitrust, Commercial, and Administrative Law, of the House Judiciary Committee, 117th Cong.
(2021) (written testimony of Adam Levitin): https://docs.house.gov/meetings/JU/JU05/20210728/113996/HHRG117-JU05-Wstate-LevitinA-20210728.pdf
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2021, issued a comprehensive letter signed by 43 Attorneys General endorsing support for HR
4193 and S 2827. That letter notes that debtors have increasingly taken taking more and more
advantage of the generous venue statute provided in the Bankruptcy Code, resulting in "unnatural"
venue selections and limiting the development of bankruptcy jurisprudence to a handful of courts.
The AGs, who are specifically charged with protecting their states' and citizens' financial interests,
insuring the enforcement of consumer protection laws, and protecting the environment from
pollution, believe that having bankruptcy cases resolved in distant forums away from where the
debtor operates is not good public policy.2
3.

THE HUMAN TOLL AND IMPACT OF FORUM SHOPPING

On February 8, 2022 the Senate Judiciary's Subcommittee on Federal Courts, Oversight,
Agency Action and Federal Rights held a hearing entitled "Abusing Chapter 11: Corporate Efforts
to Side-Step Accountability through Bankruptcy".3 The panel consisted of former bankruptcy
judge, a law professor, practitioners and a single mother who had been diagnosed with terminal
cancer caused by the use of Johnson & Johnson's talcum powder. The hearing focused on the
novel bankruptcy development of using a divisive merger to separate the talc tort claims against
Johnson & Johnson into a new corporation (LTL Management) apart from all the assets and
business producing liabilities in another corporation (Johnson & Johnson) and then seek court
approval of a plan of reorganization for LTL Management to the disadvantage of injured victims.
The Senators at the hearing were clearly taken aback by debtor's counsel’s aggressive tactics and
the panelists noted how such an approach violated some fundamental principles of law: namely,
that debts are typically discharged in bankruptcy because all assets of the debtor are available to
pay creditors claims, that tort victims will get their day in court and will be fairly compensated
for their injuries, and that forum shopping is not encouraged or awarded by the legal system. It
was noted that the pending venue reform legislation (HR 4193 and S 2827) could provide solutions
to these problems.
4.

THE SOLUTION

For the reasons stated above, the Commercial Law League of America supports venue
reform and the passage of HR 4193 and S 2827 as a reasonable solution to ensuring that Chapter
11 bankruptcy cases are filed in the venue in which the debtor operates and its assets are located,
and where the creditors most likely to have an interest in the bankruptcy case can actively
participate without having to travel to or retain counsel in a distant venue.
For further information, please contact:
Peter C. Califano, Esq., (415) 882-5300 or pcalifano@nvlawllp.com
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See, a copy of the NAAG letter at https://www.naag.org/policy-letter/naag-endorses-bankruptcy-venue-reformact-of-2021/
3
See, https://www.judiciary.senate.gov/meetings/abusing-chapter-11-corporate-efforts-to-side-step-accountabilitythrough-bankruptcy
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