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BANKRUPTCY VENUE REFORM
H.R. 4421

1. PROPOSAL

Representatives Zoe Lofgren (D-Calif. 19th District) and Jim Sensenbrenner (R-Wisc., 5th

District) introduced H.R. 4421, a new bipartisan bankruptcy venue reform bill. We are
looking for additional bi-partisan co-sponsors.  A copy of the bill is attached as Exhibit A. It
is substantially similar to the S. 2282 introduced last year in the Senate by Senators John
Cornyn (R-TX) and Elizabeth Warren (D-MA).  The proposed law eliminates the place of
incorporation in favor of filing where the debtor’s principal place of business or principal
assets are located.  It will also eliminate the affiliate-filing loophole.  The result of this effort
will make it more likely that local bankruptcy cases will be decided at home.  Plans are
underway to introduce a companion Senate bill in the 116th Session.

2. BACKGROUND

A 2015 GAO Report on Corporate Bankruptcy – Stakeholders Have Mixed Views on
Attorneys; Fee Guidelines and Venue Selection for Large Chapter 11 Cases (GAO-15-839)
confirmed that between 2010 and 2014 nearly 71% of large companies (assets and liabilities
of $50 million or more) filed their chapter 11 cases in the District of Delaware or the Southern
District of New York. (Id., p. 35). The GAO Report (p. 42) and an earlier academic study
(Parikh 46 Conn. L.R. 159, 179 (2013)), although each using different samplings during
different periods of time since 2007, found that approximately two-thirds of larger chapter 11
cases fled their headquarters state to seek bankruptcy protection. Our research tracked these
same trends for the years from 2004 through 2018, and found that the overwhelming majority
of forum-shopped cases filed in Delaware.  This trend is not limited to large public
companies.  Almost a third of the 796 forum-shopped Delaware cases since 2004 involved
smaller businesses with less than $20 million in assets at the time of filing!

3. THE HUMAN TOLL AND IMPACT OF FORUM SHOPPING

When troubled companies flee their home states and seek bankruptcy protection in remote
jurisdictions, trade creditors, employees, retirees and other parties are disenfranchised, public
confidence in the bankruptcy system erodes and local interests are ignored.  See Exhibit B for
maps of VeraSun Energy Corporation, Lily Robotics and Marsh Supermarkets cases to
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illustrate the problem of filing a Chapter 11 bankruptcy case far away from where the debtor's
business was conducted. In Verasun, farmers were forced to retain their own counsel and
appear individually over a thousand miles away in Delaware to defend their corn contracts.
The solar company Solyndra fled California to file in Delaware leaving 1100 employees
behind to fend for themselves after the company terminated them without warning.
Midwestern-based Marsh Supermarkets ran from their employees and retirees in the Midwest
to file in Delaware where the company had no nexus whatsoever. It left behind $80 million of
unpaid severance and retirement benefits. The right under Title 28 to seek a transfer of venue
after a bankruptcy filing proved to be a superficial remedy for the West Virginia coal miners
when Patriot Coal fled north to file for bankruptcy protection in a jurisdiction where venue
was not even proper.  Although the miners eventually prevailed in their motion to transfer
venue, it took many months and cost them millions in legal fees.

4. WHY VENUE REFORM IS NECESSARY

 The 1997 National Bankruptcy Review Commission recognized that forum shopping
and the concentration of cases in Delaware made it more difficult for small creditors
and employees to actively participate in a bankruptcy case.  The mass concentration of
chapter 11 cases far from a debtor’s home state deprives local constituents of their due
process and tilts the playing field toward financially sophisticated parties who
regularly appear in large bankruptcy cases.  The situation has continued to deteriorate
over time, leading to a growing level of indifference among creditor, employee and
retiree constituents unable to participate actively in a process that directly affects their
interests.

 When a disproportionately high number of large and middle market companies flee
primarily to Delaware to seek refuge from their creditors, the process appears to be
subject to manipulation by large moneyed interests.  In the Patriot Coal case it was
noted by the press that “[l]enders and lawyers who get the big cases like taking their
troubles to courts in New York and Delaware, which are convenient to their homes
and offices and attuned to their concerns”.  Forum shopping to achieve desired
outcomes directly threatens the integrity of the bankruptcy system by eroding public
confidence and calling into question the fairness of a bankruptcy system that can be so
easily manipulated.

 Retired Bankruptcy Judge Steven Rhodes (Bankr. E. D. Michigan) commented in the
Wall Street Journal that the current venue law is “the single most significant source of
injustice in chapter 11 bankruptcy cases.”  The National Association of Credit
Managers recently asserted that venue shopping in bankruptcy cases “creates
significant obstacles for trade creditors….and increases the cost of participation.”
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Venue reform will put an end to the rampant forum shopping permitted under the
current statutory regime.

 The consequences of a business bankruptcy are often most profound in the region and
community in which the debtor’s principal place of business or principal assets are
located.  The location of the bankruptcy case can have a tremendous impact on the
local economy.  Based on estimates from Bloomberg Businessweek (February 12,
2012), the flood of companies fleeing their home jurisdictions over the past 13 years
has drained more than $4 billion from local economies.

5. PARTIAL LIST OF ORGANIZATIONS THAT SUPPORT VENUE REFORM

Bankruptcy & Commercial Law Section of the Dallas Bar Association
Bar Association of San Francisco
Boston Bar Association
Chicago Bar Association
City of Berkeley
California Lawyers Association, Business Law Section
Commercial Law League of America
Illinois State Bar Association
Iowa Bankers Association
National Association of Credit Managers
State Bar of Florida
State Bar of Indiana (Bankruptcy Section)
State Bar of Minnesota
State Bar of South Carolina
State Bar of Texas Bankruptcy Section
Tampa Bay Bar Association
Texas Hotel & Lodging Association
United Mine Workers of America

* * * * *

For further information, please contact:
Peter C. Califano, Esq.
Past-President
Commercial Law League of America
Email: pcalifano@cwclaw.com
Douglas B. Rosner, Esq.
Email: DRosner@GOULSTONSTORRS.com
Joseph A. Peiffer, Esq.
Email: joe@ablsonline.com
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