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Summary:

This memorandum is the report and recommendation of the Study Committee on Assignments
for the Benefit of Creditors. The Study Committee was appointed to study the need for and
feasibility of a uniform act on the assignment for the benefit of creditors (ABC). A roster of the
committee membership is attached as Exhibit A.

The full committee met [seven] times by video conference, and the chair and reporter conferred
separately by video conference and email several additional times. The committee recommends
that a drafting committee be appointed to develop a uniform law on ABCs, giving due
consideration to the issues identified in this report. Specifically, a drafting committee may wish
to consider or develop provisions that address (1) the act’s interaction with bankruptcy law and
other state and federal laws; (2) choice of law rules, including whether an ABC should be treated
as a security interest; (3) court involvement in the ABC process; and (4) transparency, due
process, conflict of interest, and adequate notice procedures, particularly with respect to
assignees.

This memo first provides background and context on ABCs and the existing patchwork of state
laws and practices. The memo briefly references the Model Statute for General Assignments for
the Benefit of Creditors before assessing the need for, scope of, and feasibility of a potential
uniform act. The memo concludes with a recommendation that a drafting committee be
appointed. This recommendation was unanimously supported by observers who took a position'
in the Study Committee video conferences on May 10, 2022, June 22, 2022, and August 16,
2022, and approved by Committee vote. As detailed in Exhibit A, the observers constitute a wide
range of key stakeholders in this area, including ABA’s Business Law Section; attorneys,
consultants, and turnaround specialists advising both assignors and assignees; bankers;
bankruptcy practitioners and judges; the American Law Institute; the American College of
Commercial Finance Lawyers; and academics.
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Introduction

An assignment for the benefit of creditors (ABC) can be an important tool to help owners of
distressed businesses liquidate their assets. An ABC is a voluntary, debtor-initiated state law
alternative to the federal bankruptcy process, state receiverships, and voluntary workouts.
Importantly, though initiated by the debtor, an ABC is not a debtor remedy that is prejudicial to
creditors. As discussed later in this report, ABCs may provide distinct benefits to creditors as
well as debtors that alternatives, such as receiverships and bankruptcy, do not. However, ABC
laws vary widely from one state to the next, ! and custom and practice, in addition to varying
governing statutes, make the use of ABCs differ across the country. Thus, there is currently an
imbalance when it comes to frequency of use and general knowledge of ABC procedures from
state to state: while an ABC may be an adequate, viable option for debtors in one state, in
another, there may be no ABC law, either on the books or in practice.

ABCs have often been used in states such as California, Delaware, Florida, and Illinois.” Today,
there is a general sense that ABCs are a useful tool in a debtor’s financial-distress toolkit;
however, the lack of uniform ABC laws and practices means that ABCs are not as widely used as
they could be. This report critically assesses the potential for a uniform act in light of the wide
variation of existing state laws and practices in this area.

Background on ABCs

An ABC is a liquidation procedure governed by state statutory or common law. An ABC is
typically viewed as an alternative to the federal bankruptcy process, although it is possible for
either a voluntary or involuntary bankruptcy to be commenced during the ABC process." In an
ABC, the “assignor,” usually a company, voluntarily assigns all of its assets to an “assignee,” a
trustee/fiduciary, which then liquidates the assets and distributes the proceeds to the assignor’s
creditors. In essence, the ABC operates through the creation of the equivalent of a trust, with the
assignor’s creditors as the beneficiaries.

ABC laws have been around, in various forms, for well over a hundred years."' As originally
conceived, ABCs were adapted from trust law to provide an informal liquidation option for

debtors." Trust law allows an entity or person to transfer assets into a trust for the benefit of
others. In an ABC, the debtor is the trustor, and the debtor’s creditors are the beneficiaries. "'



With the development of ABC statutes in the 1850s and 1860s, procedures were increasingly put
in place to protect creditors and curb assignee abuses.™™ For example, some states began to
require court supervision of ABCs, while others required assignees to post a bond. After the
Bankruptcy Code was enacted in 1978, some states incorporated bankruptcy-like provisions into
the ABC process, such as limited preference avoidance powers. Additionally, and as discussed
below, some states have turned the ABC process into a receivership, effectively eliminating the
distinction between ABCs and receiverships in those states, and other states have repealed their
ABC statutes entirely.

Consequently, the ABC process continues to differ from state to state; however, ABCs are
generally characterized as less expensive and more flexible than a bankruptcy liquidation.* In
particular, although bankruptcy has some flexibility regarding “negative notice” and the number
of creditors who must be served, the time and expense of plan confirmation and certain other
proceedings can be avoided in an ABC.

An ABC also differs from bankruptcy in other ways. Unlike a bankruptcy, an ABC cannot be
used to reorganize a company’s debts, nor can an ABC discharge debt. Although some state
statutes, such as those in Minnesota® and North Carolina, contain a limited-duration automatic
stay, most ABC laws do not provide an automatic stay. ABCs also do not provide the ability to
assign executory contracts and leases without the consent of the contract counterparty. Generally
speaking, absent court approval or secured creditor consent, state law does not permit assignees
to sell assets free and clear of secured creditors’ liens. ™!

ABCs are commonly viewed as a good option for businesses for whom a bankruptcy process
would be too cumbersome or expensive.*il In general, a business seeking to use an ABC decides
when the process will commence and, typically, which entity or person will serve as the
assignee." Assignees are frequently chosen for their industry- or insolvency-specific experience
and expertise. Having an assignee familiar with the assignor’s industry may pose a comparative
advantage to having a trustee in bankruptcy or a receiver, who may not be an industry specialist.
Additionally, ABCs may be a good option for businesses, such as those in the cannabis industry,
that cannot file for bankruptcy under current law.*"

As a debtor-commenced process, an ABC can sometimes exhibit differences from a receivership,
which can be more of a creditor-led process.*! For example, in a receivership, the creditor
generally recommends the receiver, who is appointed by the court, whereas in an ABC, the
debtor, often with the assent of its secured creditor, often chooses the assignee.*"!! Notably,
however, some states, such as Minnesota, North Carolina, Washington,*"!il and Wisconsin,**
have effectively converted their ABC processes into receiverships. For example, in 2021, North
Carolina repealed its ABC statutes and replaced them with receivership statutes. In these states,
which now statutorily require their ABCs to be converted into receiverships as explained in more
detail below, the debtor chooses the assignee/receiver, and the ABC process does not otherwise
differ from a receivership.

In states that have not gone this route, there can still be differences between an ABC and a
receivership. An assignee in an assignment is a fiduciary to all creditors, while a receiver’s
interests “are generally aligned with the creditor who sought the receiver’s appointment.”*



Importantly, an ABC does not always require court oversight, whereas a receivership process
requires court involvement and court oversight of the receiver. Even when an ABC does involve
the courts, the proceeding, with some exceptions, tends to involve less court supervision than a
receivership. Some commentators have observed that this can make the ABC process less
expensive than a receivership.*! Finally, the focus of an assignee is often not to continue the
debtor’s operations (although there are some exceptions), whereas receivers can, and often do
continue operations.*!! In general, an ABC is a relatively more informal process than a
receivership, which entails court time and expenses. In addition, the debtor’s ability to choose an
assignee who understands the assets and the business at stake, and in whom the debtor believes
that creditors will have confidence, suggests that in certain circumstances, with the right
assignee, an ABC will do a better job of maximizing value than a receivership.

ABC:s also differ from more informal processes, such as an informal wind down or liquidation,
where a company attempts to find a buyer for its assets on its own and shuts down operations if it
is unable to sell. Relative to these processes, ABCs are often more formal, as they use a fiduciary
(the assignee) to liquidate the company’s assets and contemplate some sort of procedure for
creditors to receive notification of the process so that they may submit claims.**i Although an
informal liquidation allows for individualized settlement agreements with each creditor, and
although cost savings may be realized if a debtor does not need an assignee, if a debtor cannot
voluntarily reach agreements with its creditors, an informal liquidation may not be possible. ™"
The presence of an assignee also relieves the debtor’s management from the need to wind down
the business and liquidate assets themselves, and creditors may prefer an ABC if they are
concerned about the ability of existing management to conduct a sale.**" Furthermore, the
potential for a debtor to prefer one creditor (or group of creditors) over another in an informal
liquidation is a possible drawback to the use of such proceedings.

A purchaser of some or all of a company’s assets may also prefer an ABC to an informal
liquidation because of the ability to negotiate with the assignee, an “independent fiduciary,” and
because the sale will be deemed commercially reasonable.*™! The assignee’s presence helps
reduce concerns about fraudulent transfer and successor liability as well. i

A debtor’s creditors, and particularly its secured creditors, may prefer an ABC to an Article 9
foreclosure, receivership, or bankruptcy.*Vil An ABC allows a secured creditor to outsource the
foreclosure process to an assignee, meaning that the secured creditor need not undertake the
steps and diligence typically required in a foreclosure, such as hiring an auctioneer or investment
banker. In addition, because Article 9 deems a sale by an assignee to be “commercially
reasonable,” a secured creditor may prefer to proceed via an ABC if it has concerns about being
sued for non-commercially reasonable behavior.™** Although a secured creditor may need to
subordinate its interest to the assignee’s fees, a secured creditor proceeding via Article 9
foreclosure would also have to pay fees and expenses of the foreclosure sale prior to satisfying
its own interest.™* Just as in a bankruptcy, “secured creditors’ rights are preserved,” leading
many secured creditors to “prefer the ABC over a bankruptcy filing because they can enforce
their collection rights without first being forced to go to court for relief from the automatic
Stay.”XXXI



Similar to secured creditors, unsecured creditors may view an ABC as a better way to maximize
their recovery than a bankruptcy process, which is likely to be more expensive. An assignee who
is credible, experienced, and transparent is in a good position to maximize value for unsecured
creditors. Because the assignee acts on behalf of all creditors, the likelihood of a sale being
challenged is substantially lower.**ii

An ABC, in fact, as a voluntary procedure, generally needs to work for all affected parties. A
secured creditor, which does not approve of an ABC for its debtor, is entitled to exercise its
default remedies or seek the appointment of a receiver notwithstanding the commencement of
the ABC. Unsecured creditors cannot be forced to agree to the ABC and always have the remedy
of seeking a receivership themselves or commencing an involuntary bankruptcy case against the
debtor. As a result, ABCs provide a useful means for all affected parties voluntarily to resolve
their interests and claims under the management of a credible assignee while minimizing the
time, costs and expenses or adversary litigation so often associated with a receivership or
bankruptcy case.

In short, an ABC is an important tool in the “toolbox” of debtor-creditor remedies.

Overview of State ABC Laws

States vary widely in terms of the statutory framework governing ABCs, and the overall state
approach may be characterized as “patchwork.” Some states, including Florida, ™ New
York,**V and New Jersey™*" have extensive statutory schemes. In others, such as Illinois and
California,™! ABCs are primarily a common law or hybrid process. Indeed, in several states,
there are no ABC statutes on the books at all. In others, existing laws date back many decades.

As ABCs have grown in popularity, the lack of a uniform state law has contributed to
complications in practice. Because state ABC laws vary so widely, use of ABCs among the
states also varies. Consequently, practitioners and judges in one state may be very familiar with
the ABC process, while those in another state may have no experience with ABCs at all. ABCs
are thus a more limited tool than they could be if they were more widely understood.

State statutory schemes range from the minimal (e.g., the existence of a statute permitting the
ABC process) to the highly developed, with those in the latter category including provisions
relating to notice, avoidance, claims priority, and claims adjudication. Florida’s statutory
scheme, for example, goes into significant details about the duties of the assignor and the
assignee and the powers of the court. By contrast, Delaware, though it has a statutory scheme,
does not go into the same level of detail; instead, most details about the rights, powers, and
duties of the assignor and assignee are provided in an assignment agreement drawn up between
the parties and governed by contract and trust law. In practice, assignees may have their own
standard assignment contracts to try to address the entirety of administering an ABC. States with
skeletal statutes arguably provide practitioners with more flexibility in terms of steering the ABC
process; however, if a state’s statute is too skeletal (or too outdated), it may not be used at all. In
addition, some states’ ABC statutes expressly void common law ABCs, while others do not. i

Recently, the Delaware Court of Chancery has begun to express concern over the expansion of
relief sought in ABCs, in some cases seeking to limit matters before the court to statutory



provisions. il Practically speaking, in Delaware, once a bond has been court-authorized and
filed, assignees may not come to court again except to file a final report. With its recent
decisions, the Delaware Court of Chancery has also indicated that counsel seeking court
involvement to facilitate an ABC should provide more detail in their petitions and motions and
should be prepared for greater court scrutiny. *** However, this area is continuing to evolve, and
future decisions may further define the scope of relief the Court is willing to grant.

ABC procedures also differ from state to state. In some states, such as Delaware, Florida,
Michigan, and Minnesota, ABCs proceed in court. In other states, such as California and Illinois,
an ABC is an out-of-court process.

When an assignor has assets in different states, the lack of a uniform ABC law poses an even
greater potential problem. There are inconsistent rulings among different jurisdictions about
ABC processes, and it may be difficult for an assignor with multi-state assets to commence an
ABC unless it first consolidates its assets in one state.*' Typically, an assignor with assets in
multiple states chooses to use the bankruptcy process rather than an ABC. The first-to-file or
parallel litigation “rule” may provide an argument for the assignee in a judicial ABC (such as in
Delaware) that, when an ABC petition is filed before a local creditor’s complaint in another
state, the ABC proceeding should control over local assets because such assets became part of
the assignment estate in the judicial ABC proceeding before the local creditor’s suit commenced.
However, a uniform ABC law may provide arguments or means for addressing local actions
regarding assets in other states.

Existing State Practice

This section delves into greater detail about specific state practices in order to give the reader a
better understanding of the state law landscape and trends. It touches on five broad themes: (1)
states in which ABCs and receiverships are treated substantially similarly; (2) states that use
ABC:s often; (3) states in which receiverships are indicated as a common or preferred method of
debtor liquidation; (4) states that have made updates to their ABC or receivership laws in recent
years; and (5) states in which practitioners have indicated a reason that ABC practice is not
common. Although common themes have been identified where possible, this section illustrates
the wide variation in the use and treatment of ABCs across the 50 states.

States in which ABCs are folded into receiverships. Seven states have folded aspects of ABC law
into receivership law and/or treat ABCs and receiverships identically, or nearly identically.
Arkansas law appears to have always treated ABCs as a subchapter of a receivership law.*"
Similarly, Wisconsin has always treated receiverships and ABCs similarly. Wisconsin’s chapter
12811 provides statutory guidance for both types of processes, with the only difference between
the two being that an ABC is a voluntary, debtor-initiated process, while a receivership is an
involuntary, creditor-driven process. In both cases, there is extensive court involvement. Chapter
128 has not been significantly updated since 1977, and at least one commentator has suggested
that the statute could be updated and modernized to provide better guidance. !

While Arkansas and Wisconsin have historically treated ABCs and receiverships similarly, other
states have more recently made changes to their laws to bring ABCs more in line with
receiverships. Washington was the first to do so in 2004, when it overhauled its receivership



statutes, including the chapter involving ABCs. In essence, the overhaul created a hybrid
ABCl/receivership proceeding, and ABCs in Washington are considered a special type of
receivership.*!" Prior to this overhaul, ABCs had not been attractive to creditors since the
enactment of the Bankruptcy Code in 1978. Now, in Washington, in effect, all ABCs are
converted into receivership actions after the execution of the assignment.

Eight years later, Minnesota followed in Washington’s footsteps, enacting a new statute in
August 2012 that essentially merged ABCs and receiverships.* Prior to this, ABCs were seldom
used in Minnesota. Minnesota’s ABC laws contemplate a court-supervised process. Although the
assignor may select the assignee (thus commencing the ABC process), the assignee must meet
the same criteria required of a receiver, and the assignee serves the same purpose as a general
receiver. Once commenced, ABCs are conducted similarly to general receiverships in
Minnesota.*!V!

In 2016, Missouri enacted the Missouri Commercial Receivership Act (MCRA), a
comprehensive receivership statute that provided, inter alia, that a receiver can be appointed if a
general assignment for the benefit of creditors has been made.*"!! Although the MCRA did not
modify or repeal Missouri’s existing ABC laws, il the ABC process is not, and has not been,
much used in Missouri. By contrast, receivership is the most common method of liquidating a
business outside of bankruptcy in the state.*®

In 2019, Maryland enacted the Maryland Commercial Receivership Act and extended it to cover
ABCs and to provide, generally speaking, that an ABC will be handled in the same manner as a
receivership.! Prior to this change, Maryland’s ABC laws were comprised of numerous statutes,
coupled with insight from older case law." Maryland’s prior ABC laws contemplated significant
court involvement. !

Finally, in 2021, North Carolina repealed its ABC statutes in conjunction with the enactment of
the North Carolina Commercial Receivership Act, which is similar to UCRERA. "l The repealed
statutes appeared to provide for a court-supervised process.

In sum, three states (Arkansas, Wisconsin, and Washington) have a history of treating ABCs as a
subset of receivership law, with Washington most recently taking steps to treat ABCs more
explicitly as a type of receivership. Two states (Minnesota and Maryland) have taken steps
within the past decade or so to effectively merge ABC and receivership law. One state (Missouri)
has provided for voluntary receiverships in its receivership statute without touching existing
ABC laws, and one state (North Carolina) has repealed its ABC statutes in conjunction with
enactment of an expanded receivership statute.

States with frequent ABC use. Seven states can be characterized as using ABCs frequently:
California, Delaware, Florida, Illinois, Massachusetts, New Jersey, and New York."" Of these
states, three (Florida, New Jersey, and New York) contemplate significant court involvement and
have detailed statutory schemes. One state, Delaware, has a less detailed statutory scheme and a
“medium” level of court involvement. The remaining three states (California, Illinois, and
Massachusetts) have little-to-no court involvement. California’s ABC process relies on common



law and a scattering of statutes among various state codes, while the processes in Illinois and
Massachusetts are predominantly grounded in common law.

States where receivership is a popular liquidation method. Of states where such information was
available, nine indicated that receiverships are used often to liquidate a debtor. These states are
Arizona, Missouri, New Hampshire, Ohio, Rhode Island, Utah, Vermont, Washington, and
Wisconsin."

States with recent updates to ABC or receivership laws. Nineteen states have made updates to
either their ABC or receivership laws in the past ten to twenty years. In addition, Hawaii
proposed, in the mid-2000s, that its ABC process be reformed to be regulated by statute and to
give courts control over the ABC process; however, no reforms have been documented to date.

Of states that have made reforms, twelve (Arizona, Connecticut, Florida, Maryland, Michigan,
Nevada, North Carolina, Oregon, Rhode Island, Tennessee, Utah, and West Virginia) have
enacted the Uniform Commercial Real Estate Receivership Act (UCRERA) or a version of the
statute that is substantially similar to it."" In most cases, the state’s adoption of UCRERA did not
impact ABC laws. The exceptions are Maryland and North Carolina, both discussed above.
However, in some of these states’ versions of UCRERA (notably Oregon and Rhode Island),
voluntary receiverships are permitted in some cases.

Other states have recently revised or updated their assignment statutes. In 2002, Indiana
substantially revised its assignment statutes to add flexibility and maintain a less expensive
alternative to other, more costly liquidation methods such as bankruptcy. ¥ Despite this, and
despite Indiana’s statute being fairly detailed, ABCs remain rare in the state."Vi! As discussed
above, Minnesota enacted a new ABC statute in 2012, which essentially merges ABCs and
receiverships. Relatedly, in 2015, New Hampshire revised its laws governing New Hampshire-
chartered trust companies.'™ Under these laws, a trust company is authorized to act as assignee
under any ABC of any debtor.

Still other states have revised their receivership laws without adopting UCRERA. For example,
Missouri’s Commercial Receivership Act became effective in 2016, and, as discussed above,
allows for a voluntary receivership option. In 2015, Ohio enacted new legislation ratifying a
receiver’s right to sell property free and clear of liens, modifying and clarifying the receiver
appointment process, and expanding receivers’ powers." This legislation had no impact on
Ohio’s ABC laws. In 2019, Oklahoma passed a new marijuana business receivership law.* And,
as discussed above, Washington overhauled its receivership statutes in 2004, including the
chapter on ABCs. ABCs and receiverships are treated similarly in that state.

Some explanations for ABC disuse. Of states where practitioners responded to a questionnaire
asking about frequency of ABC use, six indicated reasons as to why ABCs are not commonly
used in the state. These reasons vary. For example, the respondent from Alabama cited an
antiquated statute and a general lack of familiarity with ABCs among relevant parties as a reason
for lack of use.™ In Colorado, the statute was characterized as “cumbersome,” which seems to
have led to disuse.™ Similarly, despite Indiana having a fairly detailed statute, ABC
proceedings are rare, and bankruptcy or receiverships are preferred to ABCs as a liquidation



method.™ Tennessee also has a statutory framework, but parties prefer corporate dissolution
under the Tennessee Business Corporation Act, likely because there is a greater level of
flexibility, less stigma, and even less state involvement than an ABC.”*" By contrast, Connecticut
lacks a statutory scheme, and ABCs are not used at all.*"! Finally, Utah’s ABC statute provides
only a loose framework for ascertaining creditor and debtor rights.*"i “For this reason, the ABC
process is rarely used in Utah, and there is a dearth of authority on this procedure.”"ii

Interaction With Other Laws

ABCs have the potential to interact with a number of other state laws, as described more fully
below. X

Authorization Laws. Companies that seek to use an ABC must comply with the requirements of
the state law where the company was formed to ensure that the assignment is authorized. For
example, Illinois’ Business Corporation Act requires shareholder approval for an assignment.**
Delaware’s Limited Liability Company Act states that a person ceases to be a member of a LLC
upon a member making an ABC, unless all members consent or the LLC agreement otherwise
provides. ™

The Uniform Commercial Code. Under the UCC, the interest of an assignee in the personal
property of the assignor is subordinate to a security interest perfected at or before the time when
the assignment becomes effective.” ! Practically speaking, this means that the assignee needs the
secured creditor’s consent if that creditor’s collateral is being liquidated. In many cases, the
secured creditor may also wish to have a say in choosing the assignee. The UCC also deems a
sale by an assignee “commercially reasonable.” il Once an assignee is chosen, section 9-
317(a)(2)(A) of the UCC gives the assignee priority over most unperfected security interests. ™"
Assignees may also use their status as lien creditors to recover assets under applicable state
law.™ Notably, however, in addition to the UCC, other state laws may address the status of the
assignee as a creditor or lien creditor. ™!

Trust Law. As an assignment is essentially a trust, state trust law may apply to the ABC. State
trust law does not require a trust beneficiary to consent to the trust. Consequently, unsecured
creditors’ consent is not necessary for a valid assignment, il

Priorities. State law determines the priorities of unsecured claims against the assignor. Although
some states follow the Bankruptcy Code’s priority scheme, not all do, so it is important to
consult the law of the specific state to determine whether state law or the assignment contract
will govern priorities in an ABC.**ill In general, state and municipal tax claims, unpaid wage
claims, employee benefits, and customer deposits are recognized as priority claims, to be paid
ahead of general unsecured claims.”™* In addition, absent specific statutory authority to the
contrary, priority claims do not prime prior properly perfected security interests. Some states
provide that tax claims have a higher priority than wage and benefit claims, and state caps on the
amount of the priority claim may differ from those provided in the Bankruptcy Code.”™™ In
addition, some states afford priority to UCC Article 2 reclamation claims, and some afford
priority to deposit or governmental claims, fines and penalties that are not truly tax claims.
Other states may not address the priority of all possible claims, in which case the parties may
decide to agree on a priority scheme themselves or seek court guidance.

Ixxxi



In addition to state law priorities, the federal priority statute, 31 U.S.C. §3713, also applies. That
statute, which is not operative in bankruptcy, gives priority to a claim of any agency of the
federal government ahead of other unsecured creditor claims. i

Rights or Exemptions Triggered by Commencement of ABC. Upon the commencement of an
ABC, other state laws may be triggered implicating parties’ rights or remedies or exempting
parties from a law’s application. For example, Delaware’s motor vehicle law provides parties to
recreational vehicle manufacture-dealer agreements certain rights upon one of the parties
entering into an ABC.iil The Uniform Debt-Management Services Act does not apply to
assignees for the benefit of creditors engaged in the regular course of business.™¥ By contrast,
the Uniform Foreign-Money Claims Act considers an ABC to be a “distribution proceeding” to
which the Act applies.™*Y

Partnership Law. If the assignor is a partnership or partner in a partnership, commencing an
ABC may trigger certain applicable laws. For example, Delaware’s Revised Uniform Partnership
Act provides that an assignee in the ABC of a partnership or partner may enforce a partner’s
obligation to contribute to the partnership. "

The Model Statute for General Assignments for the Benefit of Creditors

In 2009, Geoffrey L. Berman and Catherine Vance discussed the concept of a Model Statute on
General Assignments.™i The Model Statute was designed to be a framework that provided
state legislators with a variety of options for designing their ABC processes.

The Model Statute is composed of six sections: Section I (Definitions), Section II (Assignments:
Validity & Effect), Section III (Rights, Powers & Duties of Assignor), Section IV (Rights,
Powers & Duties of Assignee), Section V (Claims), and Section VI (Miscellaneous Provisions).
In assessing the scope and content of a possible uniform act, the Study Committee considered the
contents of the Model Statute as a starting point.

Whether There is a Need for a Uniform Act

The Uniform Law Commission’s objective is “to promote uniformity in the law among the
several States on subjects where uniformity is desirable and practicable.” This section discusses
the primary considerations when assessing the need for a uniform act.

A uniform act would provide additional structure and definition to ABCs. Notably, and despite
efforts to do so in this report, the current lack of uniformity makes it very difficult to generalize
what ABC law and practice look like. ABCs involve different processes and procedures from
one state to the next. In some states, they involve court proceedings; in others, they are
functionally no different from receiverships; in others, the process takes place with no judicial
supervision; and in still others, ABCs lack a defined process and are functionally unavailable.
There is no singular ABC model that can be held up as the definitive process, making it
extremely difficult to compare ABCs (in general) with other liquidation options. A uniform law
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could allow states to draw upon shared principles that seek to provide baseline protections and
preserve process.

As discussed above, in recent years several states have effectively blurred the line between
ABCs and receiverships. Despite this practice, in many other states, ABCs are a distinct remedy
from receiverships. A uniform ABC act would clarify the line between ABCs and receiverships
(as well as other remedies), solidifying the differences between these two distinct remedies and
articulating instances where an ABC may be preferable to a receivership and vice versa. In turn,
the existence of a uniform act setting forth the distinct features of an ABC may encourage states
to clarify the line between ABCs and receiverships and to recognize the distinct benefits and
drawbacks to both procedures.

A uniform act may encourage greater use and promote accessibility. Uniformity could
encourage further use of ABCs. Several commentators and observers have remarked that ABCs
are used infrequently, or not at all, in some states because there is no viable statutory framework
and the state has not recognized ABC common law, Pocxviii Alternatively, some states, such as
Ohio, have ABC laws that are unused because the statute is outdated, and an ABC is not a
familiar part of the state’s legal practice.™** Indeed, familiarity with the process is a key reason
to select an ABC over an alternative mechanism. If attorneys in a particular state are familiar
with the laws, customs, and practices surrounding ABC use, and if there is a well-established
ABC process in that state, they will likely recommend it as an option for a distressed company to
consider. By contrast, if there is no case law, or if the statutory law is older, and attorneys and
judges are unfamiliar with the process, an ABC will not be recommended because an ABC’s
advantages and disadvantages relative to other, more frequently used options, will not be
apparent.

Because the law in many states is either non-existent or not well-settled, uniformity could
improve the integrity of the law in this area and result in more use of ABCs when appropriate.*®
A uniform law would minimize state-to-state variation and could streamline the process, making
ABCs a more attractive option for states that do not currently use them. A uniform law could
also be valuable to the extent it encourages legal culture to develop around ABCs in all fifty
states. In some circumstances, an ABC is the best option for a company to use,* but it is not
available because ABC practice has not developed in that state. A statute that provides guidance
as to what works well or that allows states to opt into various provisions may be particularly
helpful in this case.

A uniform act provides recognition of the unique role an ABC can play for a distressed business.
Commissioners and observers have noted that ABCs serve distinct purposes for businesses that
do not want to file for bankruptcy because of the time and expense. Although new subchapter V
of the Bankruptcy Code streamlines the chapter 11 process for many small businesses, some
businesses may yet have too much debt to qualify for these proceedings, and others may prefer to
liquidate out of court rather than proceed with a chapter 11 liquidation. Currently, businesses in
some states have access to well-established ABC processes, while those in other states
effectively lack access to this tool in a struggling business’s toolkit because the procedure is
unused and practitioners are unfamiliar with it. Observers from the bankruptcy community have
suggested that many in that community, and particularly those serving smaller and mid-market
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businesses, may be receptive to increased use of ABCs, given that they serve distinct purposes as
bankruptcy alternatives, as described in more detail above.**"

A uniform law may lower transaction costs and provide clarity in complex situations.
Substantive uniformity has the benefit of keeping transaction costs low, making ABCs easier to
complete. However, at a minimum, a uniform choice of law rule would provide clarity on which
state’s law to look to in potential cases involving assignors with assets in multiple states. If a
uniform law results in identical substantive law across the states, there is no need to worry about
choice of law if the debtor has assets in multiple states.

A uniform law may provide more enforcement mechanisms. Members of the Study Committee
have expressed concern about potential wrongdoing by assignees in current practice, including
engaging in self-dealing or showing undue favoritism to certain creditors. Currently, an
assignee’s liability is decided pursuant either to applicable state probate law or to common law
principles. An assignee’s fiduciary duty runs to creditors of the assignment estate generally,
rather than to any particular creditor. Consequently, creditors are basically left with the remedy
of bringing breach of fiduciary duty claims against assignees for allegedly failing to act in
creditors’ best interests. This can be an expensive process. Creditors can also challenge an
assignment’s validity or seek to remove an assignee when they believe the assignee is failing to
act as it should. In states that require assignees to post a bond, creditors may also look to the
bond as a recovery mechanism if the assignee fails to properly perform its duties.*!

Creditors may also decide to file an involuntary bankruptcy petition as a remedy,*"" but there are
at least two major limitations on the use of this bankruptcy remedy. First, with limited
exceptions, an involuntary petition can only be filed by creditors holding non-contingent claims
not subject to a “a bona fide dispute,” and even if only a fraction of a claim is disputed that might
disqualify the entire claim.** The creditors most likely to want judicial oversight are also most
likely to be engaged in disputes over at least part of their claims, so for them the involuntary
bankruptcy remedy might not be useful.

Second, the bankruptcy court’s power to “surcharge” any custodian “for any improper or
excessive disbursement” applies only to custodians “other than an assignee for the benefit of the
debtor’s creditors” if that assignee was appointed or took possession more than 120 days before
the bankruptcy petition. " In other words, even if the bankruptcy court is persuaded that the
involuntary petition should be granted, it has limited powers to remedy any misconduct by an
assignee for the benefit of creditors.

In short, several Study Committee observers have expressed the need for creditors to have
additional ways to rein in abusive or misleading behavior from assignees. In current practice,
creditors may not wish to waste additional money by filing an involuntary bankruptcy or seeking
to investigate the assignee. A uniform law could provide mechanisms to make the assignment
process more transparent for creditors (through, e.g., uniform notice provisions***"'), making it
easier for creditors to observe the assignee’s actions and to raise objections and seek redress if
the assignee fails to comply. A uniform act would also help with enforceability across state lines.
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A uniform act would enhance and work in conjunction with other uniform laws. The experience
of the Uniform Commercial Real Estate Receivership Act (UCRERA) may be instructive here.
As discussed above, receiverships are not dissimilar to ABCs, and similar concerns could be
raised about the appropriateness of a uniform act in that area. Although only a handful of states
have adopted the UCRERA to date, interest in the act continues to grow.*Viil Similarly, if
uniform measures are proposed that provide some consistency to the ABC process, interest in a
uniform act may take hold, especially as states consider reforms and updates to their own laws.
Indeed, a state that has adopted or is considering adopting the UCRERA may welcome a uniform
ABC law as a supplement to the UCRERA. This might especially be the case if, as would be
expected from the work of a drafting committee, the ABC law clearly distinguishes an ABC
from a receivership so that the benefits of both procedures, each with its own advantages and
disadvantages, are available to residents of that state.

Having a uniform law for ABCs would also be consistent with other uniform laws that address
ABC:s in various capacities, such as the Uniform Commercial Code and the Uniform Foreign
Money Claims Act.

A uniform act would promote comity across jurisdictions and allow for use of ABCs by debtors
with assets in multiple states. As discussed above, due to inconsistencies from different
jurisdictions about ABCs, assignors with assets in multiple states typically cannot commence an
ABC unless they first consolidate their assets in one state. This renders an ABC difficult for
debtors with multi-state assets. A uniform law would promote consistency across jurisdictions,
bringing consistency to both the practice and court procedures and making it easier for debtors
with assets in several states to commence an ABC. By extension, this should make an ABC more
palatable to an assignee’s creditors if they are scattered across several states. In short, having a
uniform act would result, not only in substantive uniformity, but also in case law interpreting the
act that is useful and relevant for courts and parties in other states.

Comity is the principle of courts of one jurisdiction respecting the laws and decisions of other
jurisdictions. As with all uniform laws, a uniform ABC statute would promote comity because
creditors would be treated the same in all states that have adopted it. This is true regardless of the
possibility under a uniform act for an ancillary ABC. A uniform act would also reduce the
incentive for a potential assignor to change its state of organization by, for example,
reincorporating in a particular state to be able to commence an ABC there. In addition, ABC case
law (which is relatively scarce compared to, e.g., bankruptcy) would likely be persuasive if from
another jurisdiction that has adopted the uniform act, similar to the way that courts rely on UCC
case law from all over the country.

A uniform act would allow states to modernize their ABC laws and related laws. As discussed,
ABC laws in some states are highly out of date, with the result that they are rarely, if ever, used.
A uniform ABC act would give states the tools to modernize their outdated ABC statutes or
codify aspects of their common law practice. A uniform ABC act could also provide guidance
for updating other, related acts, such as the priority wage statute. For example, California’s
priority wage statute has not been updated since 1999 and only allows up to $4,300 for priority
wage claims.*** Because ABC laws interact with priority wage statutes (and other laws, as
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outlined above), states enacting a uniform ABC law would be encouraged to update those other
laws as well.

A uniform law proposal from the ULC could also come at an opportune time as many states are
beginning to think about reforming their ABC laws. As discussed above, a sizeable group of
states has already enacted reforms to ABC or receivership laws, but these reforms are not
uniform with respect to their impact on ABCs. A uniform law could provide a resource for states
to draw upon, encouraging states to adopt similar principles rather than proceed on an
individualized basis.

A uniform law may not be attractive to states that have committed to a different framework.
Although there are significant benefits to uniformity, there is one caveat: some states have
developed significant statutory law on ABCs and may resist adopting a uniform law that would
require them to change aspects of their existing law. Other states may have made a conscious
choice not to use statutes and may therefore be hesitant to adopt a statute to replace their
common law practices. The Study Committee’s consensus was that a uniform act is needed, but
that it ought to be simpler and clearly different from bankruptcy relief in order to convince state
legislatures to adopt the act. However, a uniform act could also provide much-needed guidance
to states on issues such as choice of law that all states could draw upon, regardless of the existing
statutory framework (or lack thereof) in the state.

The Scope of a Potential Act

In the Study Committee’s research and deliberations, it became clear that the frequency of use of
an ABC in a particular jurisdiction did not necessarily depend on the structure of the laws
governing the process. For example, ABCs are used frequently in California, Delaware, and
Florida despite each state differing significantly in terms of the framework governing ABCs.
California relies primarily on common law, in an out-of-court process supplemented by a series
of relevant statutes scattered across various state codes. Delaware has a bare-bones ABC statute
supplemented substantially by the common law, and courts are involved in the process. Florida
has a detailed statutory scheme with court involvement.

Put differently, ABCs seem to work well in certain states because of the legal culture that has
grown up around their use, rather than because different states” ABC laws share certain
characteristics. However, one common, unifying theme is that ABCs are successful when the
process works quickly and flexibly—and in particular, more quickly and more flexibly than a
bankruptcy.

In determining the scope of a potential act, a drafting committee may wish to consider the
following issues:

Interaction with bankruptcy law. Members of the Study Committee were emphatic that a uniform
act should not be overly complex, nor should it try to make ABCs into a ““state bankruptcy”
process. ABCs are a state law mechanism and are therefore appropriate for state, rather than
federal, legislation. Some members believe that if too many “bankruptcy type” provisions are
included in a uniform act, the very benefits of using an ABC might be perceived as having been
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eliminated, which in turn could make ABCs be viewed as less attractive and therefore ultimately
used less frequently.

At the same time, federal bankruptcy law does sometimes come into play, as questions that may
arise in an ABC are often resolved by looking to bankruptcy law by analogy. In addition, some
courts and scholars have pointed out that the more comprehensive state ABC statutes may allow
for processes and practices that would be preempted by the Bankruptcy Code.€ In general,
however, ABCs are viewed as state alternatives to bankruptcy, so it is certainly possible for a
uniform act to be drafted in a way that is not preempted by the Bankruptcy Code.® Although the
case law is not always clear on what, exactly, the Bankruptcy Code preempts, there seems to be a
consensus that state law cannot provide a discharge of debts.' A “less is more” approach to
drafting a uniform act could provide the dual benefit of making the act more attractive to states—
in particular, those with already-existing statutory schemes—while ensuring that the act is not
preempted by federal bankruptcy law. The Study Committee’s consensus was that a potential law
should be limited to the purpose of facilitating voluntary assignments.

Priorities. A drafting committee should also consider the potential for disconnect between
priorities in the Bankruptcy Code and those under an ABC. If an ABC makes a distribution
according to state law priority rules that differ from those that apply in bankruptcy, there could
be an incentive for the entity or person with bankruptcy priority to file an involuntary
bankruptcy. A drafting committee should thus be mindful of the consequences of establishing
different priority rules than those under the Bankruptcy Code, although some disconnect between
the Bankruptcy Code and non-bankruptcy priorities will be inevitable given the federal priority
statute discussed above.

Interaction with other laws. Relatedly, the drafting committee may wish to closely examine the
state and federal statutes, described above, that interact with ABCs. As stated above, not all
states accord the same priority to the same types of claims—for example, Delaware lacks a
priority wage statute, and Colorado limits the amount of wage priorities. The lack of rules
addressing priority in some states may make the ABC process vulnerable to disuse in those
states. To the extent a uniform ABC law can provide guidance for updating relevant state priority
rules, such guidance may help ease the burden on states whose priority rules are due for an
update.

Whether an ABC is a security interest. The drafting committee should consider whether an ABC
should be treated as a security interest. Treating an ABC as a security interest has the benefit of
addressing personal property priority issues. As previously discussed, in most states’ version of
the UCC, assignees have the rights of a lien creditor, which limits creditors’ claims to the status
they had upon the making of the ABC.€l The UCC’s definition of “lien creditor” in 9-
102(a)(52)(B) includes an assignee for the benefit of creditors but notably does not make the
assignee a “secured party.”

There remains disagreement, and a consequent lack of clarity, over whether an ABC is a security
interest. The UCC’s definition of “security interest” does not include an assignment for the

benefit of creditors.“" Although §9-309 of the UCC lists an ABC under the category of “security
interests [that] are perfected when they attach,” it is arguable that this section does not equate an
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ABC to a security interest but merely provides that if the ABC results in a sale of accounts or
chattel paper, no financing statement is necessary to perfect that sale.®” This position is supported
by the fact that § 9-102(a)(52) defines a “lien creditor” as including an assignee. If the assignee
were considered to be a secured party, it would be anomalous also to consider an assignee to be a
lien creditor.

If an ABC is a security interest, Article 9’s rules would address attachment, perfection, and
priority of that interest. However, Article 9 would not address the validity of contractual
provisions of the assignment and the powers of an assignee, or whether a court in one state
would necessarily recognize an ABC in another state if the assignor had assets in both states.
Thus, choice of law provisions would still be necessary to address the entirety of the ABC, as
discussed immediately below.

Choice of law. Although a drafting committee would determine the ultimate balance of
substantive, procedural, and choice of law provisions, the Study Committee recommends that a
potential act address choice of law issues. However, the drafting committee should be mindful
that, if an assignor has significant assets spread over multiple states, bankruptcy could be a more
appropriate resolution than a multi-state cross-border ABC.®"! Once the assignment is created, an
assignee obtains all the assignor’s rights, title and interest in assigned assets.*! However,
practically speaking, if the assets are in multiple states, a creditor may be able to work around
this. In current practice, a senior secured creditor could file a lawsuit or take other steps to block
such a creditor’s attempt to reach in-state assets, but if no such creditor exists, an assignee may
need to devise other ways to protect out-of-state assets. If no other ways exist, an ABC may not
be feasible, and a federal equity receivership or a bankruptcy may need to be pursued instead.

Court involvement. The Study Committee extensively discussed the need for court involvement
in the ABC process and identified several advantages and disadvantages for a drafting
committee’s consideration. An ABC process that does not involve a court may be completed
more quickly; however, buyers of the assignor’s assets may want a court to approve the sale, and
a court’s involvement may bring more transparency to the process overall and provide
safeguards against any misconduct by the assignee, including self-dealing, unduly favoring
insiders, making improper or excessive disbursements, and the like. A uniform act could leave
the decision of the extent of court involvement to the individual states; however, it would be
beneficial to recommend uniform practices for court oversight, as well as to provide some
guidance as to when judicial involvement is desirable and which courts within a state are best
equipped to provide that involvement.

Several members of the Study Committee felt that mandating court involvement did not make
sense if existing state custom and practice do not involve the courts. In particular, state courts
may not be familiar with ABCs or want to add ABCs to their dockets, and the addition of ABCs
to a court’s docket may unduly delay the process. In addition, although judicial oversight may
provide more transparency and some safeguards, court involvement may increase the cost of an
ABC, and the availability of a court may make the process susceptible to more litigation. Other
members preferred that any drafting committee review all options without a predetermined
preference.
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One possible middle ground for the drafting committee to consider is to allow the parties to an
assignment agreement, or a majority of creditors, to choose whether to have the agreement
recognized by a court. Along these lines, a drafting committee may wish to seek guidance from
the Uniform Trust Code, which “does not create a system of routine or mandatory court
supervision” and notes that “the court’s intervention will normally be confined to the particular
matter brought before it.” ¢V

The issue of court involvement also impacts choice of law. If a company with assets in multiple
states chooses to pursue an ABC in one state, judicial involvement may be required to allow an
ancillary ABC to be carried out in other states to liquidate the assets located in those states. As
discussed in the Overview section and above with respect to choice of law, a court in one state
does not have in rem jurisdiction over property located in other states, so some type of ancillary
proceeding involving a court in another state would be necessary for ABCs involving property in
multiple states.

As discussed above, existing ABC practice may occur with or without court supervision, and the
extent of court involvement is dependent on the state.“* When an ABC is court-supervised, the
parties file the assignment contract with the court, which in some cases also approves the
contract. A hearing and court approval may also be needed before significant events, such as
asset sales, can occur. Assignees may also need to provide interim reports to a supervising court
and to request that the court close the estate when the ABC process is complete. In states that
require the assignee to post a bond, the court may determine the amount of the bond.* Court
supervision also gives creditors who wish to file a complaint against the assignee a ready forum
in which to do so. Although a court-supervised ABC process may take up more time and
resources, court-supervised assignments can still provide “good value for creditors.”** When
state law requires court supervision, as in Delaware and Florida, practitioners must have a firm
grasp of the requirements and the ability to navigate the system so as to allow for maximum
creditor recoveries. Because asset sales in an ABC are still subject to creditors’ liens on the
assets, if an assignee wishes to sell the assets free and clear of liens, it will need to obtain
creditor consent to a lien release. In some court-supervised states, such as New Jersey, courts
have approved sales free and clear of liens, in a possible violation of the Contracts Clause. !

In many instances, a detailed assignment contract can perform the same functions as court
supervision. For example, if funds are unclaimed after the asset sale, an assignee in a court-
supervised state would typically seek court approval to redistribute those funds to known
creditors. ™! However, if no court supervision is required, the assignment contract itself can spell
out the distribution process for unclaimed funds, if there is no state law to the contrary.“"
Similarly, in a court-supervised proceeding, the assignee typically prepares an accounting of the
money handled during the ABC and files that with the court. However, even without court
supervision, it is good practice to notify creditors of this accounting, and the assignment contract
could provide details on how to do so, while also following trust law processes.

In short, court oversight can provide greater formality to the ABC process and greater
protections to creditors by allowing the court to monitor the assignee and the liquidation process.
However, such oversight can also slow down the proceedings, increase expenses and, in some
cases, create stigma for an assignor, which must utilize a public forum to address its debts.
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Although a drafting committee may wish to provide the option of court supervision in a uniform
statute, limited court supervision is likely preferable to more significant court involvement in
order to maximize the comparative advantages of an ABC over a receivership or other in-court
process. In addition, a uniform statute that recommends minimal or no court involvement may be
comparatively easier to enact, because states will not need to commit significant judicial
resources to the ABC process. Alternatively, a uniform act could have alternative provisions for
states to opt into depending on whether or not they desire judicial involvement.

Transparency, due process, conflict of interest, and adequate notice. The need for court
involvement may be alleviated if a uniform ABC statute provides non-judicial mechanisms for
greater transparency during the ABC process. Regardless of whether a court is involved, the
Study Committee recommends that an ABC statute provide mechanisms to ensure due process
and adequate notice to the parties. Many observers commented that a significant problem with
current ABC practice is a lack of transparency and accountability from assignees. Several
suggested that conflict of intertest rules may help make the assignment process more credible.

Specifically, a uniform ABC statute could provide procedures for what notice is needed and,
when practical, for the provision of electronic notice to creditors. Electronic notice procedures
would reduce the time and expense incurred when physical documents are mailed out to
creditors. The drafting committee may also wish to consider conflict of interest rules for
assignees, a uniform bar date for claims, and procedures addressing how to file a claim.
Remedies for assignee misconduct could also be drawn from the Uniform Trust Code.*"

Groups Interested or Involved in Participating in a Drafting Effort

The Study Committee has engaged observers from numerous groups that may have an interest in
possible uniform state legislation. A full list of observers and their affiliations may be found in
Exhibit A. These groups include the ABA’s Business Law Section; attorneys, consultants, and
turnaround specialists advising both assignors and assignees; bankers; bankruptcy practitioners
and judges, including a representative from the National Conference of Bankruptcy Judges; the
American Law Institute; the American College of Commercial Finance Lawyers; and academics.

The Study Committee also requested feedback on this project from the Commercial Law League
of America (CLLA) and the National Creditors Bar Association (NCBA). The CLLA intends to
observe and comment on the project going forward, while the NCBA declined the invitation to
participate, noting that the topic of ABCs falls outside the general practice area of its
membership.

Many if not all of the observers responded favorably to the enactment of some type of uniform
ABC law. For example, the May 10, 2022 meeting of the Study Committee was attended by
consultants, bankruptcy experts, ABA representatives, turnaround specialists, and debtor/creditor
attorneys, all of whom participated throughout the meeting. When informally polled, no attendee
indicated opposition to drafting a uniform law. A similar level of consensus could be observed at
the meetings on June 22, 2022 and August 16, 2022.
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At the same time, observers and commissioners have repeatedly advised that any proposed act
steer clear of unneeded complexity. The overall consensus appears to be that the act need not be
comprehensive, but instead should seek to provide guidance and options to states. The more an
act looks like a code (bankruptcy or otherwise), the less likely states will be to adopt it. In
particular, states that have detailed processes for ABCs, including those states that have
essentially replaced ABCs with receiverships, may be hesitant to adopt a new law, uniform or
otherwise. Nevertheless, the lack of a uniform law means that future legislative changes will
continue to be on a state-by-state basis. A uniform law could become a baseline from which
states could work.

Due to the benefits of uniformity discussed above, it is generally thought that repeat players such
as banks, asset-based lenders, venture capital and private equity firms, especially those in the
small- or mid-sized business space, would favor a uniform law because of the certainty it would
provide to existing patchwork state law processes. This also includes private equity funds that
invest in start-ups; business lenders, including banks and trade creditors; and most restructuring
professionals. Groups likely to want to be involved in a drafting effort include the National
Association of Credit Management (on behalf of general unsecured creditors), the Commercial
Law League, the Turnaround Management Association, and the American Bar Association.

There is a significant interest in a uniform ABC law among the business insolvency professional
community. Specifically, two ABA Business Law Section Committees—Business Bankruptcy
and M&A—each indicated support for the creation of a drafting committee. If the ULC does not
wish to become involved, it is likely that states will continue to reform and adopt their own
versions of ABC laws, so there is an opportunity for the ULC to take a leadership role in this
area.

Whether there is a reasonable probability that a uniform act will be adopted by a
substantial number of states?

The Study Committee believes that the success or failure of a uniform act will depend on
whether an act can be drafted that is demonstrably better than the current, patchwork system of
state laws, and in particular on whether the act is user-friendly, in the sense that it does not seek
to over-legislate. While the exact contours of the act’s substance should be worked out by the
drafting committee, several observers have pointed out that a uniform act addressing choice of
law issues is likely to be attractive to states, even if they already have ABC statutes in place,
because there is no existing guidance in this area. In addition, it has been suggested that
provisions for a uniform ABC act could be drawn from the Uniform Trust Code, given ABCs’
roots in trust law.*" Accordingly, this report has noted several places where reference to the
Uniform Trust Code could be useful.

A uniform ABC act may also help states bring their law up to date with modern practice. In some
states, ABC laws may date back as far as the 19™ century. In other states, a uniform law might
help the state codify aspects of that state’s common law practice. In addition, a uniform ABC law
may provide much-needed clarity on whether an assignment is in fact a security interest under
UCC Article 9. For all of these reasons, a uniform ABC act may provide some benefits that are
recognizable to many states, thus increasing the likelihood that those states will pass the law.
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It should be noted, however, that previous efforts to codify ABC statutes have not come to
fruition. The Model Statute on General Assignments for the Benefit of Creditors (see above) was
not adopted by the states despite being proposed to the Uniform Law Commission, the American
Bar Association’s Business and Bankruptcy Sections, and the Commercial Law League.* In
addition, California twice considered modernizing its ABC statute, and after receiving significant
opposition from those in the credit management industry, twice abandoned its effort at
codification. Despite this history, the current support for enactment of some type of uniform
ABC law among observers, commissioners, and external (e.g., ABA) committees seems to
indicate the feasibility of passing a uniform act in a substantial number of states, particularly if
the act is simple and straightforward, as indicated above.

Conclusion and Recommendation

As discussed above, the patchwork of state laws raises some concern about the viability of a
uniform state ABC law. States with more comprehensive statutes or well-developed case law on
ABCs may not be interested in a uniform law unless such a law either allows them to retain
existing practices or presents a clearly superior option. Put differently, in many states, ABC
practice has adapted to fit the needs and customs of the state. Thus, if a drafting committee is
appointed, it will be critical to recognize the role played by existing state laws and practices to
gain the fullest acceptance possible of a uniform ABC law.

However, there are clear benefits to a uniform state law on ABCs. Having a uniform approach to
ABC practice will bring consistency to the practice and a greater acceptance of the use of ABCs
across all of the states. Moreover, a uniform act would promote comity and reduce the incentive
to forum shop. In short, a uniform ABC law has the potential to provide greater clarity and
consistency across all fifty states, in the form of both substantive statutory law and court
decisions that can be relied upon across the fifty states. Some states may use the proposal to
update statutes, such as wage priority. Others may use a uniform law to help with the drafting (or
redrafting) of their own laws®"il or as the basis for their own laws if there is little to no ABC law
on the books. A uniform statutory scheme could potentially resolve questions about in rem
jurisdiction, the ability to get an order selling free and clear of liens, and other questions raised
and discussed in this Report. There is no question that getting a uniform statute into law will be a
daunting task, but doing so would make the ABC alternative more uniform in scope and more
user friendly so that it can lead to greater use of this distinct remedy in those areas of the country
that do not currently look to ABCs as a meaningful alternative for distressed businesses.

Accordingly, the Study Committee recommends, with the unanimous support of the observers
who participated in Study Committee meetings, that a drafting committee be authorized to draft a
uniform law on ABCs.

The Study Committee further recommends that such a law address the following: (1) the act’s
interaction with bankruptcy and other state and federal laws; (2) choice of law rules, including
whether an ABC should be treated as a security interest; (3) court involvement in the ABC
process; and (4) transparency, due process, conflict of interest, and adequate notice procedures,
particularly with respect to duties of assignees.
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